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EXTRADITION PAPERS. 



•Copy of Telegr-am received from the Right Honorable the Earl of Carnarvony dated 26tk 

May, 1876. 

House of Commons has votoJ Address for return of all ctwes of extradition of 
prisoners, under Treaty between Great Britain and United States, showing charges 
on whicii jirisoner was demanded, an i tho^e on which he was tried ; also stating in 
each ca:-e whether any special stipulation beyond those in Treaty was required or 
conceded by either country as a condition of surrender. Please send return ftr 
Canada early. 



The Earl of Carnarvon to the Earl of Dufferin, 

Downing Street, 1st June, 1876. 

My Lord, — With reference to my telegram of the 26th May, I have the honor to 
transmit to you the enclosed copy of an address recenth^ vote i by the House of 
Commons for a return of all cases of extradition of prisoners betvveon Great Britain 
and the United States, with certain speeitied particulars relating to such cases. 

I should be glad if your Government could fuiniish me with the particulars in 
regaixl to Canada, for which I applied in my telegram abo^e referred to, shewing the 
charges on which the prisoner in each case was demanded, and those on which he was 
tried, not only in the cases of prisoners surrendered to Canada, but also in those of 
prisoners surrendered by Canada to the United 3tat;es, tliough, possibly, the par- 
ticulai's in these latter cases might not be rec^uired to be laid before Parliament. 

I have, &c., 

(Signed) CARNARVON. 

Governor General, 

The Right Hon. the Earl of Dufferin, K.P., G.C.M., G.K.C.B. 



House op Commons. 

Extradition of prisoners (Great Britain and United States,) — Address for 
j-eturn of all cases of extradition which have occurred under Treaty between Great 
Britain and the United States, shewing, in the case of prisoners surrendered to 
Great Britain, the charges on which the prisoner was demanded, and those on which 
he was tried ; and also stating, in each case, whether any special stipulation beyond 
those contained in the Treaty was required or conceded by the Government of either 
country as a condition of the surrender. 
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The Earl of Dvferin to the Earl of Carnarvon, 

Government House, 

Ottawa, 24ih July, ISTG. 

My LorDj — I have the honor of enclosing two memorandums from the Depart- 
ment of Justice, forwarding returns in reference to matters of extradition. 

These returns complete the- information called for in your Loi-dship's telegraphic 
message of the 26th May last. 



The Eight Hon. the Earl of Carnarvon, 
&c., &c., &c. 



I have, &c., 
(Signed) DUFFERES-. 



Department op Justice, 

Ottawa, July 24th, 18*76. 

With reference to the Minute of Council of the 29th May last, on tlie subject of 
Ix)ixi Carnai*von*s cable telegram of the 26th May, the undersigned has the honour to 
rei)ort, that by memorandum of the 1st June, the Minister of Justice presented to 
Your Excellency for transmission to Lord Carnarvon, a partial return as proposed by 
the report referred to in the Minute of Council. 

That return contained all the information which could be obtained upon the 
subject of enquiry with regard to prisoners extradited from Canada to the United 
States, between the Ist July, 1867, and the 1st May, 1876, and it also contained all the 
information obtainable upon the subject of prisoners extradited from the United 
States to Canada between the same dates, except upon the question of charges upon 
which the prisoners were tried j upon that question enquiries were made of the 
Provincial authorities. 

The Minister of Justice also caused communication to be had with the Lieutenant- 
Governors of the Provinces, with a view to obtaining the information required with 
reference to extraditions which took place between the date of the treaty and the 
admissions of the Provinces into the confederation. 

The undersigned has now the honor to submit a return as required by the 
House of Commons, embracing all such information as is obtainable upon the subject 
refen'cd to in the Address of that House, or which may in any manner tend to eluci- 
date the same. 

This return embraces the partial return transmitted to Your Excellency on the 
Ist June last, and the undersigned recommends that that partial be withdrawn, and 
that Your Excellency should transmit to Loixl Carnarvon the enclosed return lettered 
^*A" to"Q" both inclusive, as being a full and complete return in answer to the 
^A-ddress 

(Signed) E, ^Y\ SCOTT, 

Acting Minister of Justice, 



Canada. 



Further return to an Address of the House of Commons for a return of all cases 
of extradition of prisoners which have occm'red under Treaty between Great Britain 
and the United States, showing, in the case of prisoners surrendered to (rroat Britain, 
the charges on which the prisoner was demanded and tho.scon which he was tried, and 
also stating in each case whether any special stipulation beyond those contained in 
the Treaty was required or conceded by the Government of either country as a condi- 
tion of sun-ender. 



SCHBDXJLE. 

Extractions to the United States. 

A. Statement of all cases of extradition from Upper Canada to the United States 

between the 9th August 1842, and the 30th June, 1867. 

B. Statement of all cases of extradition from Lower Canada to the United States. 

C. Letter from the Lieutenant-Governor of Nova Scotia, relative to cases of exti*adi- 

tion to and from the United States between the 9th August, 1842, and the 30th 
June, 1867. 

D. Two letters and enclosures from the Lieutenant-Governor of New Brunswick, 

relative to cases of extradition to and from the United States, between the 9tli 

August, 1842, and the 30th June, 1867. 
B. Telegram from the Lieutenant-Governor of British Columbia. 
F. Letter from the Lieut enantrGovern or of Prince Edward Island. 
6. Statement of all cases of extradition from the Dominion oi* Canada to the United 

States between the 1st July, 1867 (the date of confederation), and the Ist May^ 

1676. 

Extraditions from the United States. 

H. Statement of all cases of extradition from the United States to the Province of 
Upper Canada between the 9th August, 1842, and the 30th June, 1867. 

I. Statement of all cases of extradition from the United States to Lower Canada. 

K. Extraditions from the United States to Nova Scotia. See letter of Lieutenant- 
Governor Archibald, marked "C." 

L. Extraditions from the United States to New Brunswick. See letter from 
Lieutenant-Governor Tilley, marked " D." 

M, Extraditions from the United States to British Columbia. See telegram from 
Liccitonant-Governor Trutch, marked " E." 

N. Extraditions from the United States to Prince Edward Island. Soeilotter from 
Lieutenant-Governor Hodgson, marked " F." 

O. Statement of all cases of extradition from the United States to the Dominion of 
Canada between the 1st July, 1867, (the date of confederation), and the Ist 
May, 187«. 

P. Judgment in the case of Regina v. Tubbee, in which the prisoner was discharged 
on liabeas corpus. 

Q. Judgment in the case of Trueman B. Smith, in which the prisoner was discharged 
on habeas corpus. 



" A A." 

Ebcorder's Court. 
(Before the Eecorder of the City of Toronto.) 

In the matter of Bennet G. Burley —Ashburton Treaty — Fugitive felons — British subjects 

— Belligerent rights — Bobbery. 

Held 1. That the Ashburton Treaty as to the extradition of fugitive felons, and 
our Acts passed to give effect to it, extend to British subjects committing the 
offences named in the Treaty, in the territoiy of the United States, and becoming 
fugitives to Canada. 

Held 2. That it is in the discretion of the magistrate investigating into a charge 
under the Treaty against a person accused of one of the crimes mentioned in the Treaty, 
to receive evidence for the defence. 

Held 3. That under the cLi'Cumstances of the case as shown, as well on the part 
of the prosecution as the defence, that the accused who t/)ok the property of a non- 
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combatant citizen by violence from his person, was guilty of robbery, and liable to be 
aurrendei'ed under the Treaty. 

(Toronto, January 20th, 1865.) 

Duggan, Recorder, — On behalf of the prisoner, it is urged, first, that being a 
British subject he is not within the provisions of the Extradition Treaty ; second, that 
before and at the time of the committing of the acts charged as the robbery war 
existed between the United States of America, and the said Confederate States ; that 
such act was one which the prisoner, then engaged in a belligerent enterprise, had Dy 
the law of nations a right to commit. 

With regard to the first point, the language of the treaty, as recited in our Act, 
22 Vict. chap. 89 of the Consolidated Statutes of Canada is as follows : — " That Her 
" Majesty and the said United States should, upon mutual recognition by them or 
" their ministers, officers, or authorities, respectively made, deliver up to justice 
" all persons who, being charged with the crime of murder, orpiracy, or arson, or 
" robbery, or forgery, or the utterance of forged paper, committed within the 
"jurisdiction of either of the high contracting parties, should seek any asylum or be 
" found within the territories of the other.*' 

The terms employed are plain and most comprehensive, embracing all persons, 
without exception or qaalification of any kind. 

What persons in the words of the treaty are to be given up ? Expressly " all 
persons who being charged," &c. That the treaty includes and was intended to 
include, without exception, all persons, irrespective of country or nation, I entertain 
no doubt, and therefore hold that the prisoner, on the ground of his being a British 
subject, is not exempt from its provisions. Then, as to the existence of war, I 
consider the existence of war proved. This important status is by the Supreme 
Court of the United States of America in the judgment given on March 19th, 1863, 
in case of the " Hiawatha " and ** Amy Warwick,'* distinctly recognized to be that 
of the contending parties takir^g into account the whole proceedings of the prisoner 
as shown in the evidence for the prosecution it may not be justly presumed that he 
was engaged in the enterprise which he and others acting with him professed. 

But 1 do sa}' that it appears clear to me, upon the evidence, that the prisoner's 
arrangements for the alleged enterprise, the collecting of men and arms, were 
clandestinely made in this country, and were partially acted upon within this 
country, b}" proceeding fj*om it direct with these men and arms into the adjoining 
territory of the United States of America, and that therein, and by these means, 
acts of hostility and violence were waged upon its non-combatant inhabitants, this 
countiy being happily at peace and in amity with the United States of America and 
with its people. 1 consider the above acts a flagrant violation of the ])ublic law, 
and a gross injustice done to our country. 

Then as to the taking from Ashley of his money by violence, and the putting 
him into peril of his life, the avowed object of the alleged enterprise was the release 
of the prisoners at Johnson's Island. Johnson's Island is in the state of Ohio, and 
far away from the scene of war and warlike hostilities. 

The country around is the abode of non-combatant people engaged in the 
ordinary peaceful avocations of every-day life, and it was through this country and 
amongst these people, that the alleged enterprise was attempted to be carried out. 
Would it bo lawful for the belligerent enemies of the nation to which the veople 
belong, simplj' on the ground of being such enemies, without any necessity for the 
acts by violence, and at the peril of the lives of these people to despoil them of their 
effects and plunder them at will? It is said by writers on international law that by 
the modern usage of nations which has now acquired the force of law, private 
property on laud is exempt from confiscation, with the exception of such as may 
become booty in special cases, when taken from enemies in the field or in besieged 
towns, and military contributions levied upon the inhabitants of the hostile territory. 
It is not pretended that the prisoner committed the act complained of under any of 
the c rcumstances suggested. Ashley, when deprived of his money by violence, and 
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at the peril of his life, was to the knowledge of the prisoner such a non-combatant 
Bs I have desci'ibed. If the prisoner on the occasion in question had an absolute 
right, without necessity of any kind, then to take Ashley's money at the peril of his 
life, would he not equally have had the right in like manner by violence to despoil 
of his money and effects every other non-combatant United States citizen whom he 
mi^ht happen to meet and choose to attack under colour of canying out, or because 
of being engaged in a belligerent enterprise ? I do not find that such a right exists 
or is sanctioned by the code of Christian and enlightened nations. 

I have herein endeavoured to give all the fiacts and circumstances material on 
this proceeding, and I have now to state, in conclusion, that I find and determine 
that the evidence taken before me according to the laws of this province on the 
charge of robbery here preleiTcd against the prisoner Bennet G. Burley, would 
justify the apprehension and committal for trial of the said Bennet Gr. Burley, 
according to the laws of this Province, for the said robbery, if the same had been 
committed in this Province. 

Ordsb fob Committal. 



Eetxtkn of all cases of Extradition of prisoners from the Province of 
Upper Canada to the United States under Treaty between Great Britain 
and the United States, between 9th August, 1842, and 30th June, 1867. 



Charges on which Prisoner was I 



Name of Prisoner. 



Jane Glene 

James McCaffrey. 
Gabriel Wright 
John Quile' 



Demanded. 



Date of 

Warrant of 

Extradition. 



Extradited. 



Murder 
it 



and 



James McNallj 

Alexander Caiter. .. 

Georire PoUett 

Owen Dudley Forgery 

Charles Miller and 



On charge demanded. 
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June 28.1849. 1 
Mar. 5, 1850 



Burglaij and assault Wright only extradit- May 10, 1850 
with mtent to com-j ed on charge of bur 
mit murder. 

Murder 

ii 
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glary and robbery. 
On charge demanded. 



Catherine King '* 



Henry Kaiples 

John Fauell 

Joseph Bocarde .... 
Nelson Penihart.... 

Asher Warner 

•Bennet G. Burley. 
Clarence Madigan. 



(( 



it 

(C 

II 

ti 
11 
11 
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(I 
II 

II 
tt 

11 



'Not. 20, 
|May 28, 
'May .31, 
I Oct. 29, 



1855 
1855 
1858 
1858 



Forgery. 



Robbery 

U tie ring forged paper. 

Robb^^ry On charge demanded. 

Uttering forged paper. 

Robbery 

Forgery and uttering 

forged paper 

For 
Mur 



gery 
•der . 



it 



Paul Neatler 

Alexander McConnell. 

George Pee t ., 

John Borties and Thos.|AsBault with intent to 

W. Borties. j kill 

Samuel R. Lewis '< Uttering forged paper. 

David Rose 



I 



« 



11 



II 
II 



II 
(I 



Dec. 14, 
Aug. 17, 
May 13, 
Jan. 26, 
; July 24, 
Oct. 1, 
Jan 31, 
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(I 
11 
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tt 
tt 
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II 
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Feb. 20, 
May 4, 
Apr. 21, 
Apr. 19, 



1858 
1859 
1859 
1860 
1863 
1864 
1865 

1865 
1865 
1866 
1866 



I 



Mar. 9,1866 
Mar. 4,1867 
Mar. 26, 1867 



y 



*See papers annexed marked *' A ▲." 
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None. 
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Eetur^s of all cases of Extradition of prisoners from the Province of Lower 
Canada to the United States under Treaty between G-reat Britain and 
the United States, between 9th August, 1842, and 80th June, 1867. 



C harpies on which Prisoner was 



Name of Prisoner. ,' 

I 



Demanded. 



Extradited. 



Date of ' 
Warrant of 
Extradition. 



/oelDake 'Forgery 



I 



On charge demanded. 



it 



William Robinson.. 

David F. Moore. | 

Bela S. Worthen and' 

James G. Cawley.... Burglary and larceny. 
Michael P. Mandigo 

and Catherine Fad- 



Uttering forged paper. 
Arson 



den 

Joseph (Jhase 

Frank Murray alias 

Frank .Morin Robbery , 

P. B. Kingsley and 

William Brown Uttering forged paper. 

John Gill and Matthewi 

Matthews |Forcery 

William Rankin 'Murder 



Leonard L. Cross 

Henry Janowitz 

William H. Crawford- 



Henry Roberts 



Forgery 
it 



Assault with intent to 

kill 

Forgery 



It 
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(C 
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It 
II 

CI 
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11 

II 
II 



It 
(I 

II 



11 
II 

II 

II 

II 
II 
II 
II 

II 
II 



Nov. 3, 1844 



.. Feb. 27, 18491 
.. Sep 20, 1849 i 

.. Sep. 29, 1849 



Aug. 9, 1851 
May 31, 1851 

Nov. 4, 1852 

Aug. 26, 1853 

July 27, 1864 
Mar. 18, 1854 
June 27, 1859 
Aug.22, 1859 

Jan. 24, I86.1' 
Dec. 1,18651 
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None. 



" C " and " K." 

(Copy.) 

Government House, Halifax, N.S., 

June 6th, 1S16. 

Sir, — I have the honour to acknowledge the receipt of Mi*. Under-Secretary 
Langevin's dos]n "h. No. -u^/-, under date of the 31st ultimo, requesting mo to cause 
to be prepared 11 HI transmitted to your department with the leiist possible delay a 
return ol the cases of extra lition in the Province of Nova Scotia between the 9th of 
Au«ru3t, 18 A2, and the 30 th June, 1867. 

I immediately on receipt of the despatch set on foot inquiries on the subject. 

I Jiave iiscei'tnined through the Chief Justice and the other Judges of the Supremo 
Court, that within the poriod referred to no cases of extradition have occurred in 
this Province, either of persons f bund in Nova Scotia charged with oflences com- 
mitted in the United States and claimed under the treaty by the Government of that 
country, or of persons found in the United States charged with offences committed 
in Nova Scotia, and claimed by our authorities from those of the United States. 

The records of extradition prccoedingiB should properly be kept in the office of 
the prothonotaries. 



Under our system of judicature each county has its own prothonotary's office, 
itnd the records, if any there were, would be found among those difterent offices. 

Ic could obviously be impossible to make searches in eighteen offices scattered 
over the Province without incurring an amount of delay which would render the 
returns probably useless for the purpose for which it is sought. 

But as any case of the kind could hardly have occurred without having come 
Tvithin the cognizance of some one of the gentlemen who are now Judges of the 
Supreme Court, I think I may safely base my report upon theii stateraemts. 

Indeed, I should not feel that I could so well rely upon the correctness of any 
report founded on searches made by the county prothonotary among papers not too 
livell kept as I could on the coiTectness of statements made by legal gentlemen who 
-could scarcely fail to have known of any case of the kind if it had occurred. 



I have, &c., 
(Signed) ADAMS G. AECHIBALD. 



The Hon. The Secretary of State, 
Ottawa. 



D » and " L." 

(Copy.) 

CrOVERNMENT H0U8E, PrEDBRICTON, 

June 3, IS16. 

Sir, — I have the honour to acknowledge the receipt of your despatch, No. 1,114 
on 697, of 31st May, informing me that a telegram had been received by His Ex- 
cellency the Governor General from the Eight. Hon. the Secretary of State for the 
Colonies, stating that the House of Commons had voted an address for a return of 
all cases of extradition of prisoners, under the treaty between Great Britain and the 
United States, showing the charges on which the prisoner was demanded, and those 
on which he was tried ; also, whether any special stipulation beyond those in the 
treaty was required or conceded by either country as a condition of the surrender, 
and requesting me to furnish to your department a return of the cases in this Pro- 
vince between the 9th of August, 1842, the date of the treaty, and the date of the 
^ntry of the Province into the Dominion. 

As the extradition of prisoners from the United States to this Province, and from 
the Province to the United States, was mainly, if not entirely, arranged by corres- 
pondence between the Lieutenant Governors and the United States authorities, the 
information sought could only be furnished in a complete form by reference to that 
correspondence, the removal of all despatches and official letters at the time of con- 
federation to the Colonial Office, London, or to the office of the Governor General, 
Ottawa, renders it impossible to furnish the data asked for, but inquiries will be 
made of the Clerk of the Crown, and other officials, and the result of such inquiries 
•communicated to you as soon as obtained. 

I have, &c., 

(Signed) S. L. TILLET, 

Limtenant Crovemor* 

The Hon. The Secretary oi State for Canada. 
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(Copy.) 

GOVKENMBNT HOUSB, FbXDERIOTCN, 

June 20th, 1876. 

Sir, — Eeferring to my despatch of the 3i'd instant, in answer to yom.s, 1,114 oa 
691, of aist May, requesting me to furnish you with a return of all cases of extra- 
dition of prisonera under the treaty, of the charges under which the prisoners Tvere 
demanded, and those under which they were tried, and whether any special stipala- 
tion was required or conceded in any case, I have the honour to inform you that hav- 
ing made diligent inquiry of the Judges, the Clerk of the Crown, the Police Magis- 
trate of the City of St. John, and otiier ofSfials, the only case I can afford any 
detailed information of is the case of the "Chesapeake" prisoners arrested on a 
charge of piracy and murder in the year 1864 ; I transmit herewith a printed copy 
of this case, and I also enclose a copy of the letter of the Police Magistrate of Su 
John in answer to my inquiries on the subject of your despatch. Between the years 
1852 and 1854 a case occurred in which the United States authorities refused to sur- 
render some soldiers who deserted from the guard house at Government House^ 
Fredericton, having previously robbed the sergeant of the guard, on the plea that the 
proofs of the robbery were incomplete. I am, however, unable to procure any 
recoid or document connected with the case. 

I regret that in consequence of the reasons mentioned in my previous despatch 
on this subject, dated Si-d June, I am unable to furnish you with more explicit or 
detailed information on the matter. 

I have, &c., 
(Signed) S. L. TILLEY, 

Lieutenant' Governor, 

The Hon. The Secretary of State fjr Canada. 



(Copy.) 

St. John, June Tth, 1876. 

Dear Sir, — ^I am in receipt of your communication of the 3rd day of June inst., 
and beg to submit for the infoimation of His Honour the Lieutenant Governor of 
the Province of New BrunbTsick, that I was appointed Police Magistrate of the City 
of St. John on the 1st d&y of May, in the year of our Lord lS58, that since that date 
the only case that in which an application was made by the United States authori- 
tied for the extiadition of persons charged with one of the oftences enumerated in 
the treat}^ of 1842 was the case of the " Chesapeake " prisoners, charged with 
piracy and murder on the high f-eas, Ihat after a preliminary examination I com- 
mitted them for extradition, and Ihey were committed to the common gaol of the 
city and county of St. John for that purpose, and were subsequentTy discharged by 
His Honour Mr. Justice Eitchic, that during the examination of the *' Chesapeake " 
prisoners on the said cLaige, no mention of any stipulations of any kind were made 
oeyond ihoac of the tieaty, or that they were lo be tried for any other offence other 
than what they were asked to be extradited for, that I have at times isRicd warrants 
to send to the united States of America to bring persons back for offences under the 
treaty, but none of them were ever handed over j in one case, A. Marion A. Warren, 
charged with the utterance of forged pai}er. came back of her own accord and free 
will, and was placed on trial before a jury of the countiy in the county court of the 
city and county of St. John, and was acquitted. 

That as the law stands now I have no jurisdiction in extradition cases. 

I have, Ac, 
(Signed) H, GILBEET, 

Police Magistrate. 
F. John Saunders, Esq., 

Private Secretary. 



" The Chesapeake. The case of David Collins, et al., prisoners arrested under the pro- 
visions of the Imperial Act, 6 and 7 Vict., cap. 76, on a charge of piracy, investi- 
gated before Humphrey T. Gilbert, Esq., Folice Magistrate of the city of St. 
John, and the alignments on the return to the order of habeas corpus, before His 
Honour Mr. Justice Eitchie, with his decision. Compiled from tha original 
documents. 

The impoi-tance and peculiar circumstances of this case have induced the pub- 
lishers to present to the public all the proceedings taken before the Police Magistrate 
and also before His Honour, Mr. Justice Eitchie, with the evidence in full and the 
various documents on which the arrest was made, together with those produced in 
evidence on the investigation. 

Every effort has oeen used to publish a correct report, and the publishers in 
the compilation have had the assistance of Charles W. Weldon, Esq., one of the 
counsel engaged, and of William M. Jai'vis, Esq., the reporter to the Law Society of 
Decisions at Chambers. 

As this is the first case which has arisen in New Brunswick under the Treaty of 
Extradition of 1842, and the object and nature of the tenth article of the treaty, with 
the mode of pi-ocedure thereunder are so fully discussed, and other questions of 
international law presented, that the publishers believe that the publication will be 
of interest to the people not only of this Province but also to those of the neigh- 
bouring Colonies and the United States. 

"The Chesapeake," David Collins, etal. 

Shortly after the retaking of the "Chesapeake" in Sambro, Nova Scotia, some 
of the original captors having returned to this Province, the United Stifles Consul in 
Saint John addressed to the Hon. S. L. Tilley, the Provincial Secretary, two letters 
under date 22nd December, 18G:;.* Accompanying these letters was an affidavit 
jointly made by Isaac Willett, Captain, and Daniel Henderson, Second Mate of the 
steamer, detailing the facts within their knowledge concerning the capture of the 
steamer, the said affidavit having been sworn to Dofore H. T. Gilbert, Esq., Police 
Magistrate and a Justice of the Peace for the City and County of Saint John, on 
the twenty-second day of December, A.D. 1863. On the.<e papers His Excellency 
the Lieutenant-Governor issued a warrantf under the provisions of the Act of Parlia- 
ment U & 7 Vict. Cap. 76.1 

Mr. Gilbert, on receiving His Excellency's waiTant, took the complaint § of 
Captain Isaac Willett, and on the 25th day of December issued his warranty to 
apprehend certain persons therein named, upon which warrant David Collins, James 
McKinney, and Linus Seely, parties named therein, were arrested and brought 
before Mr. Gilbert for examination on Januar}'^ 4th, 1864. 

Andrew R. Wetinore, Esq., Q.C., and William H. Tuck, Esq., appeared for the 
prosecution on behalf of the Federal authorities. 

Hon. John H. Gray, Q.C., and Charles W. Weldon, Esq., appeared for tho- 
prisoners on behalf of the Confederate States. 

Preliminary Examination, 

Before the examination commenced, Mr. Gray asked Mr. Wetmore to elect upon 
which charge he would now proceed, and to state in whose name he was proceeding. 
Mr. W. replied that he would onl^^state that he was proceeding upon the complaint 
of It-aac Willett. He first stated that he would take up the charge of murder, and 
subsequently decided to proceed with that of piracy, in the first instance. Mr. Gray 
then objected : — 



*See Appendix A. fSee Appendix B. {See Appendix C. and D. §See Appendix E. USee Appendix F. 
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1. That this court has no power or jurisdiction to try for the offence of piracy. 
'That for the trial of piracy a Special Commission must issue and a 'Court be specially 

constituted for the purpose ; and that sucli Court is distinctly provided for by the 
Imperial Act. 

2. That the warrant was insufficient. It does not show upon the face facts 
which ai-fe essential under the treaty with the United States to bring this matter into 
the Courts of this Province, or to create the special jurisdiction, which enables us to 
arrest parties under those charges. [Mr. Gray cited the case of Dillan, charged 
with an offence on the sea beyond Provincial jurisdiction, who was arraigned before 
Judge Parker at the last circuit and discharged. And Mr. Weldon cited the case of 
the brig "Eliza" in 1847.] 

3. Not only is the warrant insufficient on these grounds, but on the face of it is 
bad, as charging two disuinct offences triable before two different tribunals. There 
ought to be two warrants. 

Mr. Gray thought these objections fatal to any proceedings. Mr. Wetmore 
replied at some length, and read a large portion of the Imperial Act passed to give 
effect to the Extradition ti'eaty. He claimed that everything so far was regular, 
and that the Magistrate could not go back of the warrant, which was sufficient 
authority for him. The Magistrate told Mr. Gray that there was probably some- 
thing in his argument, but that at present he would proceed with tne preliminary 
examination, and if he decided before the case was through that he had no jurisdiction, 
he would give the prisoners the benefit of it. 

The following witnesses were then examined : — 

Evidence of CapicUn Willett. 

Captain Isaac Willett sworn : Am a citizen of the United States ; live in 
Brooklyn ; a seaman for 30 years ; know the " Chesapeake," owned by H. B. Cromwell, 
also a citizen ©f United States ; was master of her in December, and had been for 17 
months ; she was rebuilt in New York about three years a^o ; previous to that she 
was called the " Totten." [Mr. Wetmore asked where she was registered ? Both 
Messrs. Gray and Weldon objected to the question as improper. The Magistrate 
Jigreed with them.] During the 17 months the vessel plieil between New York and 
Portland she had a coasting license. [Mr. Gray objected to any evidence respecting 
•contents of this license ; objection sustiiined.] Ho had the paper until it was taken 
away from him on board the ship. On the 4th and 5th December I had charge of 
the "Chesapeake," then lying in North Eiver taking in cargo for Portland. Most 
of the freight was taken in on the 5th, Saturday. She carried passengers 
also. I saw these three prisoners on board on the trip in question. Saw them first 
about supper time, about 6 o'clock in the evening. We left Now York on the 5th 
December ; I was in the wheel house when the ve.^sel left the wharf. They did not 
buy tickets ; paid their money on board. I identify Collins and recognize the 
< others. I wrote their names on a piece of paper and gave it to the stewardess to 
arrange rooms for them. [Wetmore asked the names of the other neraons on board. 
Gray objected ; objection over-ruled.] There was a person, who called himself John 
•C. Braine, said he was Colonel. Understood there was a person named Brooks; 
don't I'ecollect the names of Seoly and Cliffoixi. All the passengers paid their 
passage except two. We proceed direct to Portland from New York ; do not call. 
The vessel, a propeilor, was worth J60,000 to $70,000. There was an assorted 
cargo, flour, sugar, wine, and such like. Do not recollect the owners ; do not know 
its value ; probably $80,000 to $100,000. 

There was no disturbance until Monday morning, 7th. We were then about 20 
miles N.N.E. of Cape Cod. Cape Cod is in the United States. About a quarter past 
one in the morning, the first thing I knew, the chief mate, Charles John:ston, came 
to my room and called me, saying soraobo^ly had shot the second engineer, Grin 
.Shaffer. I turned out of my room and went to see how badly he was shot, and had hardly 
time to get out of my room before I was shot at. I was at the engine-room door, on 
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the upper deck, where ray room was. I found the body of the second engineer lyinsj 
on the deck ; it is more than I could tell whether he was alive or dead ; he appeared 
to be dead. I was in the act of stooping down to raise him up when I wa;i shot at 
twice. I then walked forward and was shot at again. I supposed to bo from a 
pistol; next day I saw two places in the deck where pistol balls had gone through 
right bj' where I was. I can*t tell who shot at me. I only saw two persons then. 
I cannot identify either of these prisoners as the parties. I saw no marks of violence 
on the i-ngineer, but I saw marks of blood where his head la}'. When I walked 
forward I was going into the pilot hou^e, when I was collared and a pistol was put to 
my face by First Lieutenant H. A. Parr, who was in the pilot house. He collared me 
and said 1 was his prisoner in the name of the Southern Confederacy. Parr put the 
irons on mo ; two or three others stood beside him. They seemed to be standing 
there doing nothing. He put handcuffs on each wrist. The irons could be made 
small or large. They put me into my onvq room ; I could have come out when I 
pleased. No use for them to lock the door. I don't know what became of the body 
of the second engineer, except what I heard from the others. I was con fined an hour 
when Parr and hailing master Kobinson came to me. They didn't say much, but took me 
into the cabin ; there I saw some of the other passengers who were not concerned in 
the affair. While I was there the chief mate, Charles Johnson, and chief engineer, 
James Johnston, were brought in wounded ; I had heard reports of fire arms. The 
mate was wounded in the right knee ivnd left arm. The wounds appeared to be made 
by ])istol shots. T saw the leaden ball taken out of the mate's arm. He suffered 
considerably from the knee, not so much from the arm. Lieutenant Parr took the 
ball out of the arm. The chief engineer was wounded by a ball in the hollow of the 
chin. Parr said he would get the ba'ls out of them if he could, and fix the wounds. 
The chief mate laid on a lounge until he wafl put on board the pilot boat. I remained 
in the after-rabin until eight next morning. The irons wore then taken off, and 
Eobinson went up to my room on deck with me ; I was in the room a few minatea 
and returned to the cabin. When on deck I saw Collins and Seely there ; Seely was 
flcrubbing brass on one of the timber heads ; the othera did not appear to be doing 
Anything in particular. 

Colonel John C. Braine took my ship's papera from me in the afternoon before I 
was landed in the pilot boat. Braine seemed to have command of the vessel ; she 
"was taken from me by these parties, against my will and consent, i saw Mr. Mo- 
Kinney on board the vessel. They seemed to be about the vessel and appeared to bo 
-eating the grub up as fast as possible. Don't recollect of seeing McKinney doing 
anything. The person who was navigating the vessel was named Eobert Osburne, 
a passenger, one of the six who bought tickets in Now York. None of the parties 
named in the warrant had tickets. The first land we made after they took possession 
was Mount Desert. I asked them where they were going, they said Grand Manan ; 
I asked whore they intended to land me, they said Saint John. Mount Desert is on 
the American coast east of Portland. I would not see it if I were prosecuting a 
voyage from New York to Portland. After passing Mount Desert we saw land oast 
of that place. We proceeded to Seal Cove Harbou?*, Grand Manan. The boat was 
lowered, three or four men went ashore, ro nained a little while, and came on board 
again, when the steamer left and came u[) the Bay to S unt John. Next I was taken 
up to my room by Braine and Parr; Parr rnaHe a coj)y of Braine's instructions and 
Braine gave it to me. He ordered me togiv^e up the coitmg license, and permits for the 
cargo, antl the money I had collected from Fi.' line fo • hi-j part}', in all $87. He asked 
for the money he had paid over to me; ii was my employer's money; I knew it 
^ould be worse for me Lf I did not ; I hande 1 it ovei- igainst my will ; Braine had a 
pistol in his hand at the time; I hande I money, . hip'^ papers, and permits to him. 
"The ^' papers" were the ship's "coasting license " from the New York Custom House, 
tinder which she was coasting at the time, as rc^juired mh ler the American law. After 
this they (Braine and Parr) took me away fi-<»m lio i-oom, took mo aft and orlered 
me to sla^ there. We then saw a pilot liout. We were on our wav to Saint John. 
The pilot 'oit ordered us to stop; some one came on bo.ird the steamer from her. 
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stayed a few minutes and returned. Then Captain John Pat^ker came on board and 
apparently took command. They then to^k the pilot boat in tow and steamed up to 
Dipper Harbour. All of the pa.ssenger8 and crew, except two engineers (James 
Johnston and Auguste Striebeck) and three rtremen (Patrick Connor was one), were 
put on board the pilot boat. The fii-eman and engineers wore kept against their 
will. Those who went on board the pilot boat were myself, Charles Johnson, chief 
mate, Daniel Henderson, three boys and four sailors, whose names I do not recollect, 
the stewardess and five passengers. One of the passengers belongs some 30 miles 
back of Saint John, the other four belonged to Maine. These five passengers had 
tickets. Eobert Osburnd remained on board the " Chesapeake ;" he also had a 
ticket. The steamer towed the boat some five or seven miles and let go of us ; Tve 
were put on board the boat about five in the evening ; that was the last we saw of 
the steamer. I landed in Saint John about four on Wednesday morning. I got a 
boat from a big ship near Partridge Island and came to town with four of my men 
and two passengers. From the way the parties acted in my steamer I was afraid of 
my life. Everything was taken against my will. I saw one or two of these prisoners 
CD watch ; they were on deck. I supposed they were on watch. They seemed to be 
acting as other men would who were on watch. Braine's party assisted him in charge- 
of the vessel. As far as I know these men were assisting him. I did not see them 
making sail or shoveling coal. I don*t recollect of seeing Collins or McKinney doing 
anything, except being on deck. 

Cross-examined by Mr. Grey : I don't deny there has been war in my counti'y 
for two or three years between those calling themselves Confederate States and the- 
United States. [Mr. Wetmore objected to this as an improper wa}' of proving a state 
of war. The magistrate did not think this evidence could be shut out.] I can't 
remember how many States are called the Confederate States — Virginia, Norths 
Carolina, South Carolina, Georgia, Alabama, Mississippi, (about one-third of the 
latter). Abraham Lincoln is Pi'csident of the United States, and Jefferson Davia^ 
President of the Confederate States. I never heard of Mr. Benjamin, Confederate 
Secretary of War. 1 have heard they have a Government. I have read Lir.coln's 
proclamation of war against the South, ordering them to destroy the property of the 

South, but I do not recollect its contents. I never took notice of it to [Here the 

witnef^s was stopped]. 

Pair did put a pistol to nn" head in the pilot house and said he took me prisoner 
in the ni;me of the Southern (fonfederacy. They put the irons on me rather haixl. 
They did not say anything about taking the vessel in the name of the Confederate 
States then. After they took the handcuffs off there was always a guaid with me 
when I went about. 1 did not hee any act of violence towards the past^engers after 
the capture of the vessel. The handcuffs were also removed from ibe ofliceis. I left 
a copy of the " instructions," which Brsine lelt with me, in New Yoik. [Mr. Gray 
asked the Captuin the substance of theee *Mnstrnctions ;" ^r, Wetmore objected. 
Ml'. Giay argued the point, and then reed from manuFcript a copy of Captain Parker's 
order to Brainc, (which Captain Willet had published m the ^ew York Ber aid slimI 
other papers), and apked the Captain if the copy was conect. The witness said it 
was nearly collect. The name of the nailing master in the copy handed him by 
Biainewus George Eobineon, not Tom Sayeis; the ntme of the engineer was not 
given in it, ?nd the number of the men stated was 11, not 22. In other req ects Mr. 
Gray's copy was correct.]* 

The Contrderates kept of my private property, one double-bai'relled gun, one 
single-bai relied, five five-ban elled revolvers, and one six barrelled revolver f I did not 
come out of my room " in what they call my shirt tail.") They kept me aft and 
phiT doled my room. They took three coats. I missed them when I commenced to 
pack up. 1 brought ashore my clock, eight charts, sextant, three books. The pas- 
f^engerb also brought ashore their own things. I did not see Braine give the passengers 
money to take them lack to New York. The oew brought part of their things 

*The order put in by Mr. Gray will be found in appendix H. 
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.ashore. They put us into the pilot boat six or seven miles this side of Dipper 
Hai'bour. 1 did not see and do not know that the Confederate flag was raised over 
the vessel They fired two shots at me, and I don't know how many more. The firet 
two shots were tired at 12 feet. They mast have been bad shots. The ** Chesapeake " 
had two six-pounders forward, and of ammunition half a keg of powder. JNo cut- 
lasses. The Confederates who cut out the '* Caleb Cushiiig," at Portland, were sent 
to Fort Warren ; I have heard so. The " Chesapeake " was engaged in retaking the 
" Caleb Cushing." I saw the Confederates who were then taken, they were sent to 
Fort Preble. I do not know that those Confederates were ever tried as pirates or in 
any other way. Only Lieutenant Parr told us that their party was acting for the 
Confederate States. They all seemed to be working together, and were working 
under PaiT and Braine. I was not at Sambro, and did not see the steamer after I got 
into the pilot boat. None of my crew to my knowledge were kept in irons the next 
day — the day after the capture. I never saw or heard of Braine or Parr before. 

Ke-examined by Mr. Wetmore: I have heard the Confederates called rebels in 
the Northern States generally. The ** Caleb Cashing " was lying at a wharf in Port- 
. land Harbour when captured. Braine was called Colonel; the parties all seemed to 
be working together. I cannot tell whether Braine paid the passage of these thi-ee 
men, the prisoners. 

Evidence of Daniel Henderson. 

January 6th, 1864. 

Daniel Henderson, sworn: I belong to Portland, Maine. I was second mate of the 
" Chesapeake" in the beginning of December. Five or six years ago I was employed 
on board her, andjiad been for two or three years. She was called the " Chesapeake " 
then, and traded from New York to Savannah, Charleston, and Baltimore, and some- 
times to Portland. She had previously been called the " Totten," but when she was 
re-built her name was changed. She was owned in New York by H. B. Cromwell. She 
was latterly employed in the trade between New York and Portland. She lay in 
North Eiver, New York, at Pier 9, on December 4th and 5th, and took in considerable 
cargo. She had a great deal of wine and cotton, and was nearly full. She left on 
Saturday 5th, about 4 in the afternoon. She had 22 passengers. This was not an 
unusually largo number. She sometimes had 50, or 60, or 70. The crow numbered, 
all told, including the stewardess, 18. I paid no particular attention to the passengers, 
and the only one I knew was Braine, who had been a passenger from Now York to 
Portland about a fortnight before, and then had a wife and child with him. He then 
said he had just come from England. The voyage usually occupied 36 to 37 hours. 

On Sunday night at twelve o'clock my " watch " was over and I went to bed. 
My room was on deck, immediately adjoining the pilot house. 1 had not been in bed 
more than an hour and a half when four men came to my door, broke the lower 
2)anel, and then opened the door. This awoke me. The four men then stood holding 
pistols over me, pointed at me, and bade me get up and put on my clothes. I did so. 
They then ordered me to nut my hands together and hold them up, and they put 
handcuffs or irons on me. They told me when doing this that I was a prisoner to the 
Confederate States. I asked them if I could not see the captain or some one belong- 
ing to the vessel. They told me " I couldn't see nobody." They then locked me in 
my room. About ten minutes after I heard a noise as if of a man falling on the deck 
near the pilot house door, and I then forced the door of my room open. The deck 
was covered with ice and I slipped and fell, and then two of those other fellows 
caught me by the shoulders and hauled me into the pilot house, where I sat in a 
eorner. 

About 20 minutes after Brainfe came in and said that the second engineer had 
been killed and thrown overboard. Several of those fellows went in and out of the 
pilot house while 1 was there. The prisoner Seely, who seemed to be keeping watch 
forwaixl, went in twice to warm himself. A biir tall fellow, with long sandy board, 
was steering. Neither of the other prisoners woat in. He stayei some time there. 
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One of the other fellows, an officer, came to me and asked mo whore the paint was, 
I told him in the paint lockers. The officer then ordered me to show him 
where it w^as, and I went down and showed him. The officer said they 
wanted 1o paint out the steam oi-^s name, and the yellow streak on the funnel. 
The officer held a pistol in his hand. I asked him to have the irons remov©<l, 
but the officer refused. They were not tiiken off uniil next morning about 
^:30 o'clock. 1 was taken to the passenger cabin and found the mate there 
wounded in the right leg and left arm, lying on a mattiess, and the engineer 
wounded in the chin, and others of the crew and passengers. I asked Braine to 
allow me to sit by the mate and attend Mm. Braine said ho would see what could be 
done, and sometime after told me I could sit with the mate, and I did so and washed 
his wounds. A man armed with a revolver sat by them, and another, ai^o armed, 
kept guard at the cabin door. The prisoner McKinncy was at one time on guard, 
and w^as armed. When breakfast was ready they were taken to breaktiist. Two men 
armed with revolvers stood on each side of the breakfast table, and Mc Kinney, armed, 
stood on the stairs outside. I went on deck two or three times during the day^ 
having obtained permission to do so. No guaixi accompanied me, but armed men 
kept guard on both sides of the steamer. Collins was one of the men on guard, and 
held a pistol in his hand. I saw Seely cleaning some brass work on the timber head. 
I was kepi close prisoner all day, and pretty well down. At night they were all 
ordered below, the officers \vere put in the cabin and the rest of the crew in the fore- 
castle, except the firemen, who tney kept at work. About six o'clock one of the 
officei's, with a pistol in his hand, came down to the cabin, and ordered mo to go up 
and show them how the bells from the pilot-house to the engine-room where worked. 
I did so, and then asked where all our men were, and the officer told mo they were 
down in the forecastle. 

Next morning they made Grand Manan. Braine came down to the cabin and 
ordered me go up and get ready the anchor to let go when they wanted to. This 
was, I understood, at the suggestion of the man who belonged to the other passen- 
gers, and not to those fellows, but who was acting as pilot for them. Braine, with a 
pistol in his hand, and the other man, stood over me while I prepared the anchor. 
They reached a harbour and the anchor was let go. They then had breakfast. I did 
not eat much. I was too uneasy, as I did not know what was to become of me. I 
t could not get any of them to tell me, and I did not know but I might have to go over 
the rail. After breakfast they lowered a boat and Braine and two or three of his 
men, as well as I could see through the c ibin windows, went ashore. They remained 
two or three hours, then returned and weighed anchor. Sometime after they met a 
pilot boat. The boat ordered the steamer to stop, and a man came on board the 
titeamor from the boat, stayed some time, then went back to the boat, and soon after 
he and another man came on board the steamer and brought a valise. 

I was kept aft on deck at the time, and could see what went on, but could not 
hear what was said. The man went forwaixl to the pilot house ; could not tell what 
his name was, or whether he took command. This was two or three hours after they 
left Grand Manan. The steamer then proceeded towards St. John, having the 
pilot boat in tow. Sometime after, all of our crew were put on board the pilot boat 
except the two engineers and three firemen, w^ho were kept on board the steamer, 
and five of the passengers were also put on boaixl. The other passengers who had 
acted as pilots remained on the steamer. The five passengei-s wlio were put in the 
boat had been taken prisoners like the othere. The steamer towed thiMu to within 
about three miles off Partridge Island, and then let them go and kept right on. It wa.s 
about 8 o'clock when the steamer left the boat. We stayed in the pilot boat until 10 
o'clock next morning, when they were brought to the steamer " New England." 
Captain Willett, with some of the crew, and all of the passengei-s, got a boat fi-om a 
fihip and came up to St. John about 4 o'clock in the morning. I was in bodily fear 
from the time the vessel was taken from us and our crew until I got out of the pilot 
boat. 1 am not in the habit of being afraid under oi'dinary circumsUinces. The 
prisoners were on board the steamer when the pilot boat was cast off, and went off in 
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the steamer ; they had no place to land. Some of the parties got a stage over the 
stern, for the purpose of paintiiii^ out the name of the steamer, and they said after- 
Tvards they did so. They made our men paint the yellow streaks on the smoke pipe- 
black. The *' Chesapeake " carried the stars and stripes, the American flag. I never 
knew of her sail inpj anywhere except to American porti*, and from one American 
port to another. The captain and crew had no control over her, or cai'go, after she 
was taken possession of on Monday morning. 

The second engineer might possibly get the apparatus for throwing hot water 
without help, but I doubt if ho could, at all events ho could not do it in less than 25 
minutes. He would have first to go on deck from his engine-room, then uncoil the 
hose from the hose box and extend it along the deck, then attach it to the goose neck 
on deck, then take it down to the engine-room and put the machinery in motion, and 
after that return on deck to use the hose. 

Mr. Gray said all this was immaterial, as if a man under such circumstances as 
would create the impression that he had the means of throwing hot water immediately 
threatened to do so, the eflect would be precisely the same as if he actually had 
the means of carrying out such threat. 

The witness also said I heard Braine and the chief engineor disputing as to 
whether the second engineer had fired a pistol shot. Braine said he must have fired 
the first shot. The engineer denied that he had fired, and said he would lay any 
wager that he could then, if Braine would let him make the search, find that pistol 
(it is presumed the pistol Shafier owned) in the second engineer's room in his bed. I 
heard afterwards that it was found. I saw blood on the place where they told 
me Shaffer had fallen. Shafier was nearly six feet high and a stout, able man. He 
was a very kind, gentlemanly man, and veiy much liked by the whole crew. He 
was about 45 yeai-s of age, and I often heard him say he was born up Korth River, 
in the State of New Yoik 

The only names I remember having heard were those of Braine, Parr, and 
Collins. All the party seemed to be acting under Braine's command. 

Cross-examined by Mr. Gray : From the time the vessel was taken until I left 
the pilot boat I was in bodily fear. I have not told more than occurred. A great 
many things happened that I did not see. In coming to St. John by train I did 
not get out at a way station for fear of coming to St. John. I came the whole way 
in the train. When the vessel was seized, and they told me 1 was a prisoner to the 
Confederate Slates, I knew what they meant. I did not see the Confederate flag run 
Tip. I do not know that the North has taken many Southern ships ; they may have 
taken sonic, but I do not know how many. I did not see the order given to the 
captain by Braine; heaixl something about it. The captain had told me that they 
had given him their names, but did not tell me they had given me a copy of the 
order. I was not treated with any unkindness, but the engineer was kept on duty 
after being wounded, and bleeding from the chin. I was allowed to take all my 
clothes when leaving the vessel. The cotton we had on board came from New York. 
Could not say whether it came from the Southern States or from Europe. Cotton is 
one of the chief productions of the Southern States. Have known cotton to come 
from Europe. No one was hurt who did not make any resistance to the capture. 
Pid not hear Braine say that he gave orders to his men not to injure anyone, unless 
in case of resistance. On Monday morning after they had secured possession of the 
vessel all of our men that I could see were liberated from the irons. One of Braine's 
men told me that if I would keep quiet, and not attempt to recapture the vessel, 
they would take care of me. I believe the passengers got all their luggage. I lost 
nothing, and am not aware that any of the others lost anything, except what the 
captain spoke of. • 

Re-examined : They told me they were acting in the name of the Confederate 
States. The chief engineer was forced to work alter being wounded in the chin, I 
do not know what became of the second engineer's luggage. I do not know he was 
killed, as I was asleep at the time. 
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Evidence of James Johnston. 

January 8, 1864. 

James Johnstone deposed : Was born in Ireland; have been a resident of the 
United States 14 years; am not a naturalized citizen of the United States; follow 
the business of engineer; know the steamer "Chesapeake;" was chief engineer of 
the steamer "Chesapeake;" have been chief engineer something over a year; have 
been on board the steamer " Chesapeake " three years last July; was on boai-d the 
^* Chesapeake" on the 4th and 5th December last; this vessel was engaged in carry- 
ing passengers and freight between New York and Portland ; the steamer had 
something over 20 passengei-s on board on the 5th December; I had charge of the 
<3ngineon the 5th ; remained in charge up to 12 o'clock at night ; nothing unusual 
occui'red on Saturday night or on Sunday; I had charge of the engine again on 
Sunday night until 12 o'clock; was waked up between one and two o'clock on 
Monday moraing by the report of pistols; went from my room on deck and found 
Mr. Shafler lying on deck at the engine-room door. 

I knew the steamer 14 jqxv:^ ago; 'she was then ^allo- 1 the" Chesapeake;" have 
known her by the name of the " Totten;" >he was Mt one time rebuilt, she was rebuilt 
in New York; she was afteiwards called the •' Chesiipcake;" I had known her by 
the name of the " Chesapeake " before that time ; she is owned by H. B. Cromwell, 
of N. Y. ; I raised the second engineer up when I found him lying on deck on the 
Monday morning of the capture; I called him by name ; he was dead and lying with 
his feet down the hatchways ; this was between 1 and 2 o'clock ; I ^aw no blood 
then, it was quite dark; saw two spots on his neck which showed blood; I then went 
below to the place from which the second engineer came up; there I got a pistol put 
to my head by Collins ; I caught him by the arm, and told him to hold on, then a 
man besides Collins, whom I took to be Brooks, shot at me, the ball taking effect in 
the chin. [Mr. Gray objected to witness answering the questions " who shot the 
second engmeer?" Brooks made a statement, it appears, to the witness with 
reference to the shooting of the second engineer, which Mr. (J ray objecting, the 
magistrate would not allow him to tell as not being admissible in evidence.] I went 
across the deck below and spoke to Wade. Wade did not answer. I was fired at 
without a word being said to me. I had the ball taken out of my chin two days ago. 
It was taken out bj Dr. Karle, of King's. County. The mate, Charles Johnston, was 
shot in the knee and in the arm. Ho and I went into the kitchen through a little 
hatch ; we remained there for half an hour. While there I saw Mr. Shatter's body 
going overboard. There M'ore thi'ce or four pei-sons engaged in throwing it over. 
Knew none of them except Braine. The body was throw over just as it was 
when lying on deck. The cook came to the kitchen. I asked him where 
Captain Willett was. He said he was in the cabin. I also askod him what was 
going on. He said the ship was taken. Eobinson, the sailing master, took me to 
my room to dress, as J had only my night clothes on. 1 had been asleep, and was 
awakened by the pistol shot. Jlobinson had no pi.stol with him that I saw. I heard 
two or three pistol shots. 

After dressing I went to the cabin and founjj the captain there in irons ; liobin- 
son was with him ; the mate was there wounded ; Parr was there taking a shot out 
of Brooks' hand, he then took a shot out of the mate's arm ; Parr then tried to take 
the shot out of my chin, but could not, as he said it was fast in the chin ; I do not 
remember to have seen any of these prisoneis present; I had some conversation with 
Parr; he told me to keep the cold out of the cut; ho assisted me in wrapping it up; 
we had no convei*Hatiou in i-eference to the tiring of the pistol. I spoke to Captain 
Willett; T went with Eobinson to the engine-room to see if all was right there; 
there was no body there but Striebeck, the oiler or assistant ; I went there against 
my choice. Captain Willett asked me if the ship was safe ; I told him she was not, 
and Eobortson overhearing my answer, got permission of somebody to take me there, 
and see if there was any danger of the ship blowing up, as Striebeck was not an 
engineer, and had been on boai-d the ship but a short time ; did not remain there 
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long; went ba<!k to the cabin after telling the oiler how much steam to cany ; after 
beilig in the cabin an hour, went back to the engine-room ; there was some one with 
me ail the time, a guiiixi I mean ; I was taken back on the second time to attend to 
the engine, and see if the engine was all right ; I was then acting for Mr. Braine ; 
Uraine said ho had no engineer, and that I would have to act; I was not in a tit state 
to work, on account of the wound in my chin, which was bleeding ; I had to be at 
the engine all the time, as I had no assistance; there was some one on guard all this 
time; the prisoners were among those who were on guard; those on guard were- 
armed with revolvers ; I was not threatened. Two by the name of Cox, and two by 
the name of Moore, Treadwell, Wade, and the three prisoners ; also Lieutenant Parr 
and Brooks were among tho^jc on guai'd ovei me ; the guard was changed at stated 
times; Braine had command of these men; these are all the names that I can 
remember; these men acted under the orders of Braine, Parr, and the sailing master; 
as far as I could see Robinson was the sailing master ; was in the engine-room pretty 
much all the time ; I slept on the locker in the engine-room. 1 was not on deck 
much ; did not see much that was going on on deck ; the vessel did not stop till sho 
reached Grand Manan ; she remained there two or three hours. After leaving Grand 
Manan we sailed towards Saint John, and got below Saint John Harbour about 7 or 
8 o'clock on Tuesday evening ; we remained at anchor. We stopped before reaching. 
Saint John, and got Parker on board from a pilot boat ; he took charge over Braine ; 
there was another gentleman, Mr. McDonald, came on board with Parker; he was 
introduced to me by Parr as Mr. McDonald; Mr. McDonald told me to content 
myself for a little while, as he would only keep me for 48 hours ; he appeared to be 
concenied in the affair; told him I wished to get home as my folks would be- 
uneasy ; he asked for my address, and he said he would send a despatch to my wife, 
and inform her that 1 was well and would be treated well; ho forgot his kind 
intentions, however, as the despatch was not sent. McDonald went ashore here. 
I saw McDonald a few days ago ; he came from Halifax to the Bend with \^q ; I did 
not request him to come ; perhaps he came to see that 1 got through safely. We 
remained off Partridge Island in the steamer from three to five hours; a boat went 
ashore, in which were Parker and Braine; I do not know any of the others, or what 
they went ashore for ; they came back to the ship, and we started as soon as we 
could get steam up after they came aboard ; I think McKinney went ashore with 
them. Wo did not take in any coal here ; we left here about 2 o'clock next morning 
under steam ; we got into Shelburne in the first place ; got there about o'clock on 
Thui-sday night. Captain Parker had charge of the vessel on the way to Shelburne; 
1 wa*^ not allowed to go ashore, neither was any of the crew. There were four othew 
of our crew taken away in the vessel ; their names were Striebeck, Connors, Tracy, 
Murphy. I had charge of the engine ; I slept a little at one time; I slept three 
hours in the cabin. We had a veiy heavy gale of wind, also snow on the passage, 
which commenced on Thursday morning. We lay at anchor in the harbour ; we lay 
there all Thursday night. We took in coal and wood there from a schooner on 
Thursday night. Parker told me there were lU tons of coal and two corus of woods. 
Here wo discharged a large quantity of freight, including flour, sugar, tobacco, and 
port wine. It was put on board a schooner. I do not know how much wine was 
put ashore. The wine was put up in quarter pipes. The wine was distributed about 
the vessel. I got some. Captain Parker said that Kenney, a man living there, had 
bought a thousand dollars worth of the cargo. Braine came back there in the day- 
time; cannot say on what day. We lay there four or five days. We were there on 
Sunday. Do not know on what day wo sailed. Braine left the vessel again while 
there. He took a trunk with him ; I heard there was jewelry in it. Braine did not 
come back there again. Got no additional men or coals at La Have. We got some 
wood. Parr told me that he was going away for a day or two. He would return 
and bring Braine back, when he would endeavour to get the captain to liberate me, 
i\s it was too bad to keep mo confined to the ship, wounded as I was and away from 
my family. P^r also said Braine had acted wrong in running off with a sura of 8400. 
[Mr. Gray objected to all evidence as to some statements maile by Parr, and* 
17—2 
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<|uoted from Eoscoe's evidence in support of his objections. The magistrate ruled in 
his favour.] Witness resumed : Parr went away ; 1 do not know whei'e. We Jeft 
that evening ; I do not know the date. We got some wood there. We left La Have 
and came to the mouth of the river, towing a schooner of about 50 tons, and loaded 
with part of the cargo of the "Chesapeake. I cannot say what kind of a load we 
gave her as it was at night, but it was a pretty good load. I did not hear Parker say 
what he got for this. We got some wood fi-om the schooner. We remained at the 
mouth of the river and then proceeded to Sambro, about 20 miles from Halifax. 
Our coals lasted until we got there. Got no additional crew at La Have. Captain 
Parker went from Sambro to Halifax for coal, but took no part of the cargo with 
him. He returned with a schooner load ol coal, two engineers, and two tiremen. 
Parr had not returned. We commenced taking in the coal about 2 o'clock in the 
morning. I got up and spoke to Parker; he told me about the men he had got, and 
asked me to show the engineers the machinery. E told him I would after daylight. 
After that I was in my state room getting ready to leave, Parker having told me he 
was done with me, when the i^ilot (Flinn) reported to Parker that there was a gun- 
boat in the harbour. Parker went on deck, and seeing her spoke to his new engineer 
about getting steam on. (This place they call Mud Cove.) 

The engineer told Parker his men were not in oixier to get steam on. Parker 
then told me to scuttle the ship, hut I told him I did not know how. He said I could 
cut a pipe, and I said we had no pipes that I could cut. Parker left the cabin then. 
I carried my clothes on deck, and found him and his crew leaving the vessel, and 
very good time they made. The three prisoners were among them. I then got an 
American coloui out of the wheel house, and one of the tiremen to run it up, Union 
down. The gunboat came alongside and boarded us. She was commanded by 
Lieutenant Nichols. There were none on board the "Chesapeake" then but myself 
and my three tiremen, the two new engineers, who were left behind, and one oilman. 
There was no si earn up then. Nichols asked me who was on board, and I told him. 
We ti'ied to get up steam, but we had not coal enough, and no oil on board. 

About an houi* and a half after this we left, and proceeded to Halifax in company 
with the " Ella" and " Annie." The "Dacotah" was behind us. I stayed in Halifax 
until Monday last. Parker, Braine, and Parr had charge of the *•' Chesapeake " from 
the time she was captured until they left her at Sambro. Captain Willett and his 
crew had no control over her. I did not act of my own free will, but under orders 
from these people. I went to the second engineer's room in company with PaiT and 
Striebeck, and found a pistol there, which I handed to Parr, He examined it and 
Baid it had not been used. In the second engineer's drawer I found the pistol. 

The second engineer's room was on the deck above where he attended the engine, 
and the same deck on which I found him dead. I hired him about two years ago, 
and have never known him to carry a pistol. I would have known it if he had done 
so. There was no means of putting boiling water on deck, nor were there at any 
time. There was a force pump to throw cold water in case of fire. I saw these 
prisoners every day, from the time the vessel was captured until they left her at 
Sambro. They all carried revolvers. I do not know what position Collins occupied. 

CiX)ss-examined by Mr. Weldon : When Brooks got to the cabin he was wounded 
in the left hand. Parr cut the ball out. I heaixl nothing said about the engineer 
shooting him. I found the second engineer dead at the top of the gangway ; his 
duty was below. I went down and saw Brooks, who flasheil a pistol within about 
two feet of me. The ball struck me in the hollow of the chin j did not knock any 
teeth out ; but was bedded in the bone. I had it taken out the day before yesterday 
from the outside. After being shot I went into the kitchen thix)ugh a hatch used as 
as a dumb waiter. This may have been cowardly, but I could not help it. I remained 
there about half an hour, when I was taken to the cabin, and Parr cut the wound 
but could not got the shot out. He then dressed it, and told me to keep the cold out 
of it. He took the ball out of the mate's arm. I did not hear the Confederate States 
mentioned at all, nor did I hear Braine say to anyone that they were acting in the 
name of the Confederate States. They used a Secesh flag in Shelburne. I cannot 
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•deficribe it ; it did not seem right to me. Cannot tell how many colours were in it. 
I could not describe four weeks from now a " rag '* that I had seen to-day. It was 
not the Stars and Stripes. 

Parr did not tell me that they had taken the " Chesapeake " for the Confederate 
States ; but said that he and Braine had travelled in her aoout a month before for the 
purpose of taking her. He also told me he had been in the Southern army, and was 
a released prisoner ; but did not say what part of the Southern States he came from. 
He treated me very civilly, said Parker had not fulfilled his word, and that he would 
try and get me away. They did not get any new engineers at Shelburne ; they 
would have to " make them " there. I was allowed to go on deck alone occasionally, and 
took my meals in the cabin. When the vessel was first taken Braine told me he had 
no engineer, and I worked the vessel to Grand Manan. Parker then came on board, 
told me he would have to keep me a little while, and asked me how much money I 
wanted. I said not to mind money, I would run the ship if I had to do it. I suppose 
Braine acted under Parker after the latter came on board. There was a guard in the 
engine-room, in the fire-room, and on deck all the time. Parker said Shelburne was 
his native place : did not say he had been in the Southern States. I had never seen 
him before. We put into Shelburne, La Have, and Sam bi'O, and were about four 
miles inside Sambro, and about half a mile from the shore when the " Ella and 
Annie " took us. When Parker and his party left they took one boat with them. 
Wade must have gone on board the schooner, as he was found there by some of the 
crew of the "Ella and Annie." I was left in charge of the "Chesapeake." The 
two Halifax engineei-s and Wade were the only persons taken on board the " Ella 
and Annie." The " Dacotah " lay off the harbour, and after speaking her we pro- 
-ceeded to Halifax, having got oixiers to that effect from her commander. I was kept 
only till they got engineers. I did not expect any money, nor would I have taken 
any were it offered. 

Re-examined by Mr. Wetmore: The watch in the engine-room arid fire-room 
were armed ; I don't know whether the watch on deck was armed. 

January 11th, 18t>4. 

Mr. Wetmore put in evidence certified copies of the following Acts of 
C/Ongress : — 

• Act of Congress 1819, cap. TS., Statutes at Large, 3 vol. 514. 

do 1820, cap. 113., do id. 600 

do 1823, cap. T., do id. 721. 

do 1823, cap. 72., do id. 789. 

do i825, cap. 87., do 4 vol. 

do 1847, cap. 51., do 9 vol. 174. 

Also proclamation of President Lincoln, dated April 19th, 18G1. 

Evidence of Charles ^Waiters. 

Charles Watters was called and testified 2^ follows : I reside in Carleton ; havo 
resided there 12 years ; know the prisoners Seely and McKinney ; had no con vena- 
tion with Seely or McKinney on tne subject of the capture of the " Chesapeake ;" 
had heard a good many speak about it in their presence ; I heard their conversation 
in Lower Cove, in the city of Saint John ; McKinney was present ; the two Coxes 
were present; do not know the names of the streets in Lower Cove ; do not know in 
whose house this conversation took place ; after going down Charlotte street, would turn 
to'the left in order to reach the house in which the conversation took place ; it was the 
next street to the last street which runs east and west [procuring a plan of the city, 
the witness pointed out Main street as the one on which the house was situated 
where these meetings and con venations took place] ; the house was on the right 
side of the street; it was a workshop ; it was reached thr>ugh a yard; saw the 
captain there; think his nama was Braine ; heard conversations there , the captaia 
17-2J 
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was not present ; his name was Parker as I since heard ; he was a middling tall man ; 
the captain said he wanted a crew of 20 men to go to New York to capture a vessel ; 
we were all to have a share ; do not know how much each man was to receive ; did 
not hear anything about payment for the service ; we were to have our passage paid 
to New York ; Farr was to pay the passage ; the prisoners were present at one of 
the meetings j there were two meetings j did not hear anybody say they would go ; 
the prisoners were present at the second meeting ; there were very few of the boys 

8 resent at the first meeting ; the captain appointed the second meeting ; never saw 
Wlins before to-day. Have had no conversation with McKinney about the affair; 
had nc c^jnversation with Seely about it ; I went over to Carleton in the same boat 
with Seely ; I was present when the American boat went off and Seely and McKinney 
were there. About a week after the last meeting I heard that the " Chesapeake " was 
captured ; it was asked at the last meeting by the captain if those present would go ; 
I cannot say that I heai-d anyone assent ; I was not present at the fii*st meeting ; I 
Baw the prisonei*s Seely and McKinney the same night that the last meeting took 
place, before the meeting ; I do not know how many meetings were held ; I had a 
conversation with McKinney and Seely on the road to the meeting, when the 
prisonei-s said they would go to the meeting ; the two Coxes and a man named 
&eorge Eobinson were with us ; Robinson asked the boys to go ; they asked where 
they were going to, and he stated • they would find out when they got 
there ; when I speak of " they " I mean the prisoners and the others ; they 
asked what they were going for ; Bobinson said they were going to see Braine, who- 
was holding a meeting for the captain; couldn't say what was said on the way ; 
Bobinson called at the Lawrence Hotel and got Captain Parker, and we all went to 
the place of meeting ; I heard some time before the meeting that this man wanted to 
get a crew for the purpose of taking a steamer ; those who intended to go were to go 
the next morning. I was present when the American boat left, and saw McKinney 
and Seeley there ; Seeley was brought up in Carleton ; I did not intend to go ; I 
went to the boftt to see who was going ; of those men who were at the meeting I 
only 8$iw McKinney and Seely ; they were on the upper deck of the boat ; did not 
Icnow where they were going ; I bid the time of day to them ; I was there about a 
quarter to 8 o'clock ; I left the wharf before the boat left ; I heard the steamboat 
bell ring before I reached the wharf; I was at the head of the wharf when the 
fastenings were cast off; I saw the prisoners about five minutes before this. • 

Cross-examined by Mr. Gray : It was stated at the meeting by Captain Parker 
that they were going on behalf of the Confederate States to take this vessel ; I think 
that it was stated at the meeting that this prize was to be divided among the crew by 
the Confederate Government ; Captain Parker stated that he had a commission fronv 
the Confederate Government; the captain produced a paper which purported to be a 
commission from the Confederate Government ; the paper was road over, I did not 
hear what the paper contained; it commenced, as near as I can remember, 
"Jefferson Davis, President of the Confederate States of America." [Mr. Gray here 
produced a document which he refused to allow Mr. Wetmore to see. It was under- 
stood, however, that it was the order of Jefferson Davis to Captain Parker to go pri- 
vateering.] I think the intention was expresed at the meeting that the vessel was to 
be taken for the Confederate States, or else they would not have gone; at the time 
that I heard that Captain Parker and Lieutenant Braine wanted a crew, I also heard 
that they were officers in the Confederate service ; I heard at the same time that they 
wanted to raise this crow for the Confederate service for the purpose of taking this 
vessel ; it was understood that this crew when raieed was to be in the Confederate ser- 
vice. I did not hear it said that Parr had been an officer with Genei*al Morgan ; I was not 
sufficiently close to see the paper that Captain Parker read, so as to be able to identify 
it ; I did not see the mark upon it; I was not sufficiently neai* the paper to see it so- 
distinctly that if it was now put into my hands I could identify it ; did not see Braine 
there the first night; he was styled lieutenant: did not remember that Captain 
Parkei' stated that ho was captain of the privateer " Eetribulion ;" went to Lawrence 
Hotel for Captain Pai'kor, then went down to the place of meeting. 
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Ke-examined by Mr. Wetraore : I told you all you asked me. The vessel was to 
1)6 a Confederate prize. I do not know what share we were to have. I think the 
Bteamer was to be brought to Grand Manan to land her passengers. There was some 
talk at the meeting about taking the vessel to Nova Scotia. (It was talked among 
the men that the vessel was to be taken to Nova Scotia.] The question was asked if 
the vessel was to be taken there. I did not hear it asked, and I did not hear the 
answer. I did not hear what the vessel was going to Nova Scotia for. The men 
were to h»ve a share. I do not know what they were to have a share of. I can't 
say they were to have a share of the vessel and cai'go. I did not hear when or where 
the division was to be made. I did not hear who was to m&ke the division. I heard 
from Eobinson that Parker and Braine were officers in the Confederate service. I 
•did not intend to go with the men. I went to the meetings to see and hear what 
was going ox^. It was stated at one of the meetings that the men would be pro- 
tected. 

To Mr. Gray : It was stated that the men would be protected by the Confederate 
Government. It might have been intended that the vessel should go to Nova Scotia 
for coal. 

21st January, 1864. 

Mr. Wetmore put in evidence : — 

Certified copy of coasting license granted to the steamer " Chesapeake/' under 
•certificate of H. fcirney, Esq., collector at New York. 

Certified copy of certificate of enrollment of the " Chesapeake " at New York. 

The evidence for the prosecution closed. , 

At the close of the evidence for the prosecution, the depositions were read over 
to the prisoners, and being asked, with the usual caution, what they had to say, 
-Collins replied as follows : — 

" I am not guilty of any of the charges alleged, and in any and every act done 
** by me, in any way connected with the taking and capture of the *' Chesapeake," I 
^* say that act was done under the authority and in the service of the Confederate 
** States of America, Jefferaon Davis, President, as I then believed, and now believe. 
" And I utterly deny that I am guilty of either piracy, murder or I'obbery on the 
^* high seas, or of any crime op offence whatever, and I positively assert that I never 
" contemplated piracy, murder or robbery, or any other cnme or offence, and do 
^* not believe I have committed any." 

(Signed) ^ D. COLLINS. 

The other two prisoners made and signed similar statements. 

Thursday, 28th January, 1864. 
The following witnesses were then called for the defence :— 

Evidence of John Ring. 

John Ring : I live in Carleton ; lived there all my life. I know two of the 
prisoners, McKinney and Seely. I know Charles Watters. I was present at the 
meeting spoken of by Watters, about the *' Chesapeake." Watters was there. 
McKinney and Seely were there. It was propose i to enter into the Confederate 
service at that meeting. I saw Braine there, a man they called Braine. 1 saw a man 
called the captain ; did not see Parr. I was at both meetings. Some man showed a 
paper, which the captain said was his authority. I would know that paper if I saw 
it ; I know it by a large seal not quite at the corner ; a man's head and shoulders. 
There is another seal on it, on the right-hand side, looking like a blot; I minded it 
when the man read it. I saw it afterwards in Mr. Gray's hands. Jefferson Davis' 
name was at the bottom of it. I went up and saw what it was he had done reading. 
This is the paper which was produced at the meeting. I swear this is the paper the 
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man read at the meeting. I made a mistake about the head and shoulders of the 
seal. He had just done reading as I went in. This is the identical paper.* 

Mr. Gray offers the paper in evidence as part of what took place at the meetings 
The Magistrate declines so to receive it until it is proved genuine. 
Cross-examined : The seal on the right hand looked like a small blot. I cannot 
say on which side it was, inside or outside. 

Evidence of James Trecartin, 

James Trecartin : I live in Carleton. I was present at the last meeting, Bing 
was there. I think Watters was there. It was proposed to enter into the service of 
the Confederate States. I was introduced to Captain Parker. I heard a man called 
Braine was there. I asked the captain what was his authority, and he pointed to a 
gentleman and said, he will show ycu my authority ; hepix)duced an envelope. He 
took a paper out and I saw the red spot on the back. He then read it out. I saw 
the largo seal afterwards on it. It commenced •'Jefferson Davis, President of the 
Confederate States of America." It was signed on the riffht-hand side, " Jefferson 
Davis." 

Cross-Examined : It was a round red mark. " Jefferson Davis " was written out 
in full ; there was nothing after it. I saw the paper once at Mr. Gray's ; do not 
recollect the day. I think it was Thursday, 7th inst, in the evening. I gave the- 
description of the paper to Mr. Graj-, and then he showed me the paper. Mr. Gray" 
and i\ir. Weldon were there. I swear this is the paper from the mark shown ; the 
small red seal of the paper. It was a red seal. It was a diamond stamp. I could 
not say whose name was there. 

A certified copy of the Commission establishing a Court in the Province of Xew 
Brunswick, for the trial of piracy and other offences committed on the high seas, 
passed at Westminster, the Uth day of April, 1820, by writ of Privy Seal ; put in 
evidence and read. 

30th January, 1864. 

Certified Copies of the letters of the American consul to Mr. Tilley,t and affi- 
davit accompanying them ; put in aad read. 

Evidence of Luke P. Blackburn. 

Dr. Luke P. Blackburn, being sworn, said : I am a resident of the Confederate 
States. Beside in Natches, Mississippi. I was appointed Medical Director of the 
State of Mississippi in January, 1863. I left the Confederate States on the )6th July 
last. I am a native of the State of Kentucky. Have resided in the Southern States 
since March, 1846, and have been connected with the armies since the difficulty 
between the North and South commenced. Am intimately acquainted with Jefferson 
Davis, President of the Confederate States. Know his handwriting ; have cori'es- 
ponded with him. Know the provisional seal of the Confederate States. A new 
seal and a new flag were adopted in May last. Am acquainted with Mr. Benjamin, 
who, in October, 1862, was Secretary of State. The Provisional Government waa 
established in April, 1861, Mr. Benjamin acted as Secretary of War for only a 
short period ; he is now Attorney-General. [Mr. Gray here placed in the witness*^ 
hand Captain Parker's authority ,X and asked him to identify the signatui*e and seal.] 
Witness : The signature is that of Jefferson Davis, and the seal is that of the 
Confederacy. I think that is the signature of Mr. Benjamin. The seat of Govern- 
ment was removed to Richmond in the fall of 1861. A very terrible war is now 
going on between the United States and the Confederate States. Prisoners are 
exchanged. We are recognized as belligerents ; sometimes this rule is infringed by 
the North. I have just arrived from Montreal. Left that city last Saturday. 

* See Appendix G. t ^Id® Appendix G. % Vide Appendix A. 
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Charleston, South Carolina, Ir in the Confederate States, and is likely to remain so. 
Oonfederate Government issue letters of marque and have vessels of war too. They 
issued letters of marque in 1862. The South has a small navy but a very efficient 
one. I know the South has a vessel of war called the " Alabama." In 1862 the 
States composing the Confederacy were: Texas, Louisiana, Arkansas, Missouri, 
Kentucky, Tennessee, Mississippi, Alabama, Floi*ida, Georgia, South Carolina, North 
Carolina and Virginia. 

Evidence of Alonzo G. Coleman, 

Alonzo G. Coleman, sworn : I am a resident of the Confederate States. Was born 
and brought up there. Am a native of Alabama. Previous to the war my father 
had large estates in Alabama. Have been in the Confederate service since May, 
1862, My rank is that of a private. [There was an objection raised to Mr. Gray asking 
witness whether, according to the practice of the Confederate service, officers com- 
missioned for any particular duty, nave not power to delegate authority and appoint 
others under them to aid in carrying out that duty ? The magisti*ate allowea the 
answer to be given.] I have known a captain to delegate authonty to subordinates 
under him to do a particular act. I have known it to be done. They have authority 
to do this. Though a private I have myself been appointed by my captain to act as 
lieutenant to do a particular duty. The acts spoken of were recognized by our com- 
manding officers. I know of such acts being a recognized part of our service. I 
mean by commanding officers, not captains but generals in command. In cases of 
parties so acting being taken prisoners by the ^deral authorities, they are regarded 
as prisoner of war. The Southern ports are looked upon as blockaded. I knew 
nothing of the '' Chesapeake" matter until brought here. 

Cross-examined by Mr. Tuck : I was not an officer, but was regarded as an 
officer when placed in command of a party. I only received private's pay. If a 
lieutenant places a private in command of a party to act for him he is privileged to 
act as lieutenant commanding. 

Evidence of Captain Thomas Herbert Davis. 

Captain Thomas Herbert Davis, sworn : I am a native of Virginia. Am in 
Confederate service. Am a captain. I went into the service in South Carolina at 
Port Moultrie, when the "Star of the West " came up. I went in as a private, and 
have gone up through all the grades to a captain. Have been in active service. 
Have heen in Lee*s army. Have been with it until within the last six months, 
during which time I was a prisoner at Johnson's Island. Have served under 
Johnsop, Beauregard, and Lee. My division general is Pickett. I belong to 
Longstreets' corps. I have been in every battle except the seven days* battle at 
Richmond, and the battle of Chancellors vi lie. I was wounded at Seven Points. Was 
taken prisoner at, Gettysburg, and sent to Johnson's Island, from which place I 
escaped on New Year's night. That was the coldest ni£cht I felt for 12 years. I rode 
15 miles, and walked some 120. I borrowed the horses I rode, or rather I took them 
while the fanners were asleep. According to the practice of our service, officers 
commissioned to do a particular duty have power to authorise and appoint others to 
do that duty, or aid in carrying it out; I have exercised it myself. Such acts have 
always been recognised by my general officer, and I suppose by the Government ; to 
my knowledge no objection was ever made. It is no novel thing for these appoint- 
ments to be made. When the persons so appointed to act have been taken prisoners 
by the Federal authorities they have been regarded as prisoners of war. I was so 
treated myself. My field officer and two ranking captains were shot at Gettysburg. 
After that until wounded I commanded the regiment. I was then unable to get oflf 
the field and was taken as a prisoner of war by the Yankees, and transferred to 
Johnson's Island. A person appointed by a captain to do a particular duty, if taken, 
is regaixied as a prisoner of war. I believe this to be the recognized rule of th» 
service. Did not know Colcoak, collector at Charleston. 
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Ci*o.ss-oxarained by M!r. Wet more : if I wanted a person to do a particular duty, 
and wad deileiont in officers, I should appoint some person of less rank for the time 
being; he would hold the higher rank in ihe discharge of that particular duty. In 
-our volunteer service, officers and men frequently mess together. I don't know that 
in any exchange of prisoners a private is given for an officer. I know, however, that 
the Federals hold 400 persons at Johnson's Island, who prior to the new organization 
-of the regiments held commissions, but afterwards, having been voted out, occupied 
the position of private citizens, with a view to their exchange for officers. I could 
make au orderly sergeant a captain to do a particular duty in the event of their being 
no lieutenant. The person appointed to discharge a particular duty in this way 
would be respected and obeyed by the men. These appointments are not officially 
notified to the general in command, except by the regular morning's reports. If a 
general came along and heard of the appointment of a subaltern in the manner 
described, he would recognize it. Never heard of Braine except in connection with 
the ** Chesapeake " aifair. Don't recollect that name among the army officere. There 
are so many officer in the service that it is impossible to remember the names of 
them all. 

Evidence of E. Tom Osborne, 

Ephraim Tom Osborne, sworn : I belong to Kentucky. Am in the Confederate 
service. Have been serving with General John H. Morgan since he was a captain. 
The Yankees call him a guerilla. Have been in active service two years. Was on 
detached service the rest of the time. Was taken prisoner on the lOth July last. 
Escaped from Camp Douglas on the 2nd December last. General Morgan escaped 
from Columbus, Ohio, previously. Acccfrding to the practice of our service, officers 
commissioned to a particular post, or to do a particular duty, have power to delegate 
their authority to others ; I have known it to be the case. One year ago this winter 
I saw it done almost everyday. The reports of such appointments are made to the 
colonel, and from him to his superior, and so on until it goes to headquai-ters. [Mr. 
Wetmore here observed that these reports were most likely going on 3'et, to which 
the witness observed that they might stop when theyreached Eichmond. The quiet 
yet cutting way in which this retort was given caused some merriment in Court] 
When persons so appointed have been taken prisoners they have been treated as 
prisoricrs of war. i arrived here this morning. All of our party arrived this morn- 
ing. I have seen some account of the " Chesapeake " afiair in the papers. 

Evidence of Ebon Locke, 

Eben Locke, swoni : Am a Nova Scotian. Am a sea-faring man. Am a 
captain. Shelburne, N. S., is my native place. Have a brother called Vernon G. 
Locke, who goes by the name of Captain Parker. He left Nova Scotia about 20 
years ago, when a boy. He has been living in the States ever since. Believe his 
family live in Fayettevflle, N. C. I have been in Wilmington, N. C. Was in Nassau 
this summer. Saw there a Confederate vessel called the " Eetribution." She was 
called a privateer. She had the Confederate flag flying. Saw there my brother in 
command of the ^' lietribution," passing under the name of Captain John Parker. He 
was received and recognized as captain. He showed me his commission. I asked 
him to do so. I a^kod him either for his commission or letters of marque. The 
paper placed in my hand is the one he showed me at that time. It is in the same 
state now as it was then. I remember the writing on the back distinctly. My 
brother was on board of my vessel at Nassau. Had not seen him for 20 years. In 
consequence of what I heard at Nassau I found that Captain Parker was ray brother. 
Next saw him at Sumbro, N. S. He was then in command of the *' Chesapeake." 
He was the same Captain Parker, my brother, whom I saw at Nassau. I saw this 
same commission iu his own hand at Halifax. How it got into your hands I don't 
know. 
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Cross-examinod by Mr. Tuck : T read part of the paper. Read enough of it to 
know that that is the same paper. Don't know why my brother changed his name. 
Don't know that my brother sailed out of Boston. Know that he sailed out of New 
York, and out of Cape Cod. Don't know how long since he sailed out. Never saw 
the " Chesapeake." I went down from Halifax to Sambro ; half an hour 
before I arrived she had left. Never changed my name. Stayed two hours at 
Sambro. My brother remained till I went to Halifax. Got a carriage and brought 
my brother there ; then went home, 60 miles east of Halifax. Don't know where my 
brother now is. Don't know anything about Braine or Parr. Have not heard of 
Parker since leaving Halifax. Got none of the cargo at Sambro, nor did any of my 
family. Did not see any of the cargo belonging to the " Chesapeake." My brother 
did not tell me of selling parts of the cargo all along the shore. 

Be-examined by Mr. Gray : My brother is a Nova Scotian by birth. He told me 
his family was at Fayetteville. Some questions put by the learned counsel as to the 
conversation he had with his brother were objected to. 

The Queen's proclamation of the 13th May, 1861, as to Ihe observance of neu- 
trality pending the hostilities between the United States and the Confederate States 
of America, was put in evidence by Mr. Gray. 

February 10th, 1864. 

John Driscoll, being acquainted with Captain Parker's handwriting, proves the 
signature to order to Braine,* and also to commission to CoUins.f 

W. C. Watson produced the register of the " Kate Hale," a Confederate Vessel, 
registered in Charleston, South Carolina, and by comparison pi'oves the handwriting 
of " W. F. Colcock," collector of Charleston, to the endorsement on the letters of 
marque.J 

The evidence for the defence here closed. 

February 15th, 1864. 

Mr. Gray moved for the discharge of theprisoneiv, on a variety of grounds ; but 
•as they appear in the argument before His Honor Mr. .InsticeEitchie, together with 
the authorities cited in support of them, they are omitted, except the following 
authorities which were not cited by the Counsel before the Judge. 

2 VVbeaton, 76. 10 Wheaton, 306. L'Aimiable, 6. Wheaton 1. Brown v. 
U. S. 8 Cranch, 132. " The Hiawatha," Appendix to Wheaton, Int. Law. (Lawrence) 
16, 24. XT. S. V. Clintock. 5 Wheaton, 162. U.S. v. Smith, Id. 154. The " Mariana 
Flora," 11 Wheaton. " The Apollon," 6 Curtis (Condensed Eep.), 92. The " Divina 
Pastora," 4 Wheaton, 52. " L. Invincible," 1 Wheat, 238. The "Savannah' crew 
ti-ied in Philadelphia in 1861. The " Saladin," before court in Halifax in 1843. 

After heai'ing Mr. Gray and Mr. Weldon, in support of these objections, and Mr. 
Wetmore, on the other side, the police magistrate adjourned to 

February 24th, 1864, 

When His Worship gave the following judgment : — 

After recapitulating the evidence, he proceeded as follows : — 

In giving judgment in the case I shall first consider the effect of the evidence 
given on behalf of the prosecution, and what it discloses. 1st. It discloses the fact 
that the prisoners and a number of persons met together in Lower (>ove, in the city 
of Saint John, without authority from this or any other Government, and came to the 
ijonclusion to proceed to New York and take a steamei*, the design being that they 
were to take passage on board of the steamer and capture her on her voyage — the 
work, I say, of a coward and a villian, which ought to be considered as against all 
law — human or divine. This was accomplished, and the vessel seized, as appeal's by 
the evidence. 



* Vide Appendix H. f Vide Appendix J. t Vide Appendix G. 
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Now upon exandinaticm of the law between a master mariner and his passengers 
it will be found that the grave responsibility of the person to whose skill and con- 
duct life and property are entrusted on the ocean, and the situations of unforseen 
emergency in which he may be compelled to exert himself for the passengera' preser- 
vation, render it necessary that he should be invested with large, and, for the time at 
least, unfettered authority. Obedience to this authority, in all matters within its 
scope, is a duty which should be cheerfully discharged by every passenger on board 
the ship. Whatever is necessary for the security of the vessel, the discipline of th^ 
crew, the safety of all on boai'd, the master may require not only of the ship's com- 
pany, who have expressly contracted to obey him, but of those also whom he has 
engaged to carry to their destination, on the implied condition of their submission to 
his rule. Therefore a passenger who is found on board in time of danger is bound, at 
the master's call, to do works of necessity in defence of the ship if attacked, and for 
the preservation of the lives of all on board. 

JTow, I shall consider the effect of the evidence, and what it discloses, produced 
on behalf of the prisoners, touching the seizure of the " Chesapeake." 

1st. It appeared that a most terrible civil war was existing between the Federal 
States and ihe revolted Confederate States, and they have been recognized by Great 
Britain as belligerents. 

2nd. That the authority to seize and take the " Chesapeake " rests entirely on 
the authority and position which John Parker, alias Vernon G. Locke, held under the 
authority of the Confederate States. Now what was his position, and what authority 
had he from the Confederate States to authorize him to commission persons in New 
Brunswick to commit this act ? Does the talk at the meetings at Lower Cove about 
the Confederate service, and officers of the Confederate service, and the presenting 
the letters of marque, give Parker, alias Locke, any power? I apprehend not Prom 
the fact of Vernon G. Locke having possessed himself of the letters of marque at 
Nassau, a British port, constituting tne vessel " Eetribution " a private, not a public 
armed vessel in the Confederate service, whereof Thomas B. Power was commander, 
and there appearing on the back thereof an endorsement transferring the command 
of the " Eo!;ribution " to John Parker, and he, Locke, having asaum^ the name of 
John Parker, and there being no authority shown for making this transfer or that 
Locke was the person to whom it was in fact made, does not, I apprehend,give Locke 
the power on behalf of the Confederate States, to plan in the Province of New Bruns- 
wick the expedition, and create at will officers for the Confederate service dunng the 
pendency of the war. 

Now this brings me to the questions which I have to decide. 1st. There are the 
proceedings had before His Excellency, and his warrant in this matter. I decide that 
the jurisdiction given to His Excellency under the Imperial Act, is not a subject 
matter for me to inquire into. 

2nd. As to my own jurisdiction. I hold, that under the 10th section of the 
treaty and the Imperial Act, I have jurisdiction in cases of piracy, and that this 
jmnsdiction extends to piracy committed on board of American vessels on the high 
seas, as well as for piracy committed against the municipal laws of the United States. 
I have carefully examined the authorities cited upon this latter point ; namely, piracy 
by the law of nations, and piracy by the municipal law of the Suites. I tind it stated 
in a note in " Wheaton " that in the construction of the British treaty of Extradition 
a crime committed at sea on board of an American vessel has been considered the 
same as if committed in the temtory of the United States. 

" Yattel " says that the domain of a nation extends to all its just possessions,^ 
and by its possessions wo are not to understand its territories only, but all the rights 
(droits) it enjoys. He also considers the vessels of a nation on ihe high seas a por- 
tion of its territories. 

The other points raised I have carefully considered, and have endeavoured to 
search out a justification for the act perpetrated by the prisoners at the bar and the 
other pei-sons charged, and I must confess I can find no justiiication. Taking the 
whole circumstances of the capture of the " Chesapeake " it was not jure heUi, but 
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she was soized and carried away anima furandi. It was not a belligerent capture, but 
a robbery on the high seaa. Therefore I consider, 1st. That this is an act of piracy f 
2nd. That it is justiciable by the Federal judiciary ; and therefore, Sitl. I consider 
this to be rightfully a case of extradition. 

It now only remains for me to declare to you David Collins, and to you James 
McKinney, and to you Linus fcjeeley, that I shall commit you on the charge of piracy 
to the common gaol of the city and county of Saint John, there to remain until you 
are handed over to the United States authorities, pursuant to the requisition made 
to His Excellency. 

The Police Magistrate having issued a waiTant of commitment.* in accoixJance 
with his decision, the prisoners were committed to the gaol of the city of Saint John, 
and an application being at once made to His Honour Mr. Justice Eitchie, he issued an 
order in the natureof a haheos corpus under 19 Vict. cap. 42, returnable before him 
at the Judge's chambers, in the Law Society Eooms, in Saint 'John, on the 28th 
Februaiy. 

February 26th, 1864. 

James A. Hai-ding, Esq., High Sheriff of the city and county of Saint John, 
attended before Judge Eitchie, and made his return to the order of the Judge.f 

The order and return having been filed and read, 

G^^ftjj Q' C., applied on the part of the prisoners, for an order to the Police Mag- 
istrate to produce the evidence and proceedings taken before him on which the warrant 
for the commitment of the prisoners was issued. He referred to Act 6 W. 4 c. 36. 
" For more effectually securing the liberty of the subject by enforcing the execution 
" of writs of habeas corpus ^^ under which the Judge before whom the return was 
made was authorized to examine into the truth of the facts set forth in the retura, 
even when that was sufficient, and the Act 19 Vict. c. 42. " For better securing the 
" liberty of the subject,*' under which the order in this case had been issued, which 
gave the Judge enlarged powers, enacting (s. 3) that " Upon return to such order^ 
" the Judge may proceed to examine into and decide upon the legality of the impri- 
" sonment, and make such order, require such verification, and direct such notices or 
" further returns in respect thereof as he may deem necessary or proper for the pur- 
*' poses of justice, and may, and he is hereby empowered by order in writing signed 
" as aforesaid, to require the immediate discharge from prison, or may direct the 
" bailment of such prisoner in such manner and for such purpose, and with the like 
" effect and proceeoing, as is now allowed upon habeas corpus.'' 

Eitchie, J. : f. think some facts should be shown on affidavit to authorise my 
making the order asked for. I have no judicial knowledge of the proceedings before 
the Magistrate. 

Gray, Q. C, referred to the language of the Act giving the Judge the power to 
order the evidence to be brought before him, even if the wari^nt of commitment 
wei e sufficient. The Act should have a construction in favour of liberty. There was 
a distinction between applications before and after indictment. Where an indictment 
has been found the Court cannot go behind it. But on a commitment before indict- 
ment it is otherwise. People v. Martin, 1 Parker, Crim. E. 187. 

Eitchie, J. : I have no doubt I may make the oixler, but do not think I ought to 
do so until some i-easons are^brought before me on affidavit I must presume every- 
thing to be correct. 

Gray, Q. C, stated he would obtain an affidavit if required ; none could, however 
be made before the return to the order was filed, and the only reason for making the 
present application was to save unnecessary delay. The Police Magistrate had 
received notice to produce the papers required. 

On the 27th February, 

Gray, Q. C, applied for an oi'der to the Police Magistrate to produce the pro- 
ceedings and depositions taken in this case, on an affidavit of David Collins, one of 

♦Tide Appendix F. tVide Appendix K. 
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tbhe prisoners, stating that they were confined by virtue of a warrant issued by the 
Police Magistrate of Saint John, on a charge of piracy, that the warrant was founded 
^n certain dopo^^itions taken before thebaic! Magistrate, by which it appeared that the 
otfehce, if any, was committed on the high seas, and without the jurisdiction of this 
Province and the United States, that no charge had been made or proceedings com- 
menced against any of the prisonera for piracy or otherwise, in any Court of the 
United States, that they were acting under due authority from the Confederate 
States of America, and not pirates, but belligerents acting against the United States, 
jure bellly that no requisition by the proper authorities in the United States, had been 
made to justify the proceedings taken against the prisonei'S, and also stating that the 
facts set out in the warrant of commitment wore not supported by the evidence 
.adduced. 

He cited Archibald's Criminal Practice by Waterman, v. 1, pages 220, 222, 223, 
People r, Martin, 1 Parker's Crim. E, J 87, id, 1. 

Wetraore, Q.C., for the prosecution, objected that this proceeding took place under 
the Imperial statute passed to give eflfect to the Ashbui'ton treaty, and not a Itdbeas 
corpus Act. 

l\itchio, J. : I am proceeding not under a habeas corpus nor the Imperial statute 
referred to, but under an Act giving me like powers upon an oi'der issued under the i 

Act as in a proceeding upon habeas corpus^ 

1 have no doubt this is a proceeding which peculiarly calls for the interposition 
-of the highest tribunals of the land. It is the duty of Her Majesty's Justices to see 
that the liberty of her subjects is preserved. If the Court will interfere in the case of 
jersons committed for trial in this country, a fortiori^ the Court will interfere where 
the parties are to be sent abroad. The only English case I am awai-e of under the 
extradition statutes is one which arose under that passed to carry out the treaty with 
France (in re Besset, 8 Q. B. 481), where the Court held that their powers boing 
statutory were to have a strict construction. I cannot doubt I have power to review 
the proceedings before the Magistrate, and if there wa8 no git)und lor those proceed- 
ings, or the Magistrate has fallen into any error, either in form or substance, and I 
should be of opinion the parties are illegally imprisoned, to discharge them, I think 
I should be fiuling in one of the most important of my duties did I notoixler not only 
the warrant, but also, as an affidavit has been made before me that the evidence did 
not warrant the conclusion the Magistrate arrived at, the depositions and proceedings 
before him to be brought up ; and I consider it my duty, in the words of the Act to 
^'examine into and decide upon the legality of the imprisonment," and the return 
being questioned, *' to require such verification'* as I may deem necessary, and, to 
.enable me so to examine and decide I think I ought to " direct the further returns " 
.asked for to be made. 

The depositions being then handed in by Mr. Gilbert, and being read, including 
ihe charge containejjl in the heading of the deposition,* the case was then fully argued 
before the learned Judge on Saturday the 27th February, and the following Monday, 
Tuesday and Wednesday. 

Gi'ay, Q.C., and C. W. Weldon for the prisoners. 

The proceedings have taken place under the Imperial Act 6 & 7 Vict. c. 76. 
(2 K. S. 429), passed to give effect to the Ashburton treaty. The treaty is entitled 
^' A ti^eaty to settle and define the boundaries, &c., and for the giving up of criminals 
"fugitives from justice in certain cases," and the 10th article provides for the extra- 
dition of persons charged with the commission of the crimes specified, within the 
jurisdiction of either country, and seeking an asylum, or being found within the 
territories of the other. But the treaty could give no power in itself to any officers 
this Province to act in such cases. Their powers must come from the statute and 
rom it alone. 

And since a man who has committed no crime in the country whore he is 
^ntited to his freedom, and a man who has committed a crime against the laws of 

♦• See Appendix I. 
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that country is entitled to be tried by its Courts ; a statute such as this being in 
derogation of these common law rights must be construed strictly (in re Besset, 6 Q. B. 
481). The statute pmvides (s, 1) that of requisition shall be made ** by the authority 
of the said United States " for the delivery of any person " charged " with an offence 
committed "within Xh^ jurisdiction of the United States/' and found within the 
territories of Her Majesty, the Lieutenant (lovernor shall signify that such requisition 
has been so made, and require " all Justices of the Peace and other Magistrates, and 
officers of Justice within their several jurisdictions,'' to aid in apprehending the persons 
so accused ; and that thereupon " any Justice of the Peace on other 'person having 
" power to commit for trial persons accused of crimes against the laws of that part of 
" Her Majesty's dominions in which such supposed offender may be found," may 
examine into the charge and commit the accused person to gaol until delivered up 
pursuant to the requisition. 

Under the provision of this statute a warrant of commitment should show upon 
its face: — 

(1.) That a requisition had been made by the authority of the United States. 

(2.) That the offence was committed within the jurisdiction of the United States 
and that must be their exclusive or territorial jurisdiction. 

(3.) That the committing Magistrate had jurisdiction over the charge. 

(4.) That the evidence taken before the Magistrate was such as according to- 
the laws of this Province would justify the apprehension and committal of the persons 
accused if the crime had been committed in this Province, and upon such finding the 
warrant should order the committal. 

But the waiTant of commitment in this case is defective in the following 
particulars. 

(1.) It does not state that the evidence before the Magistrate was such as would 
have been sufficient to justify an apprehension and committal for trial in this Province 
and thereupon order the committal. 

(2.) It does not allege the offence charged was committed in the United States, 
or withm its jurisdiction. It simply alleges that Cape Cod is in the United States. 

(3.) It shows the offence to have been committed on the high seas, 20 miles off 
Cape Cod, and beyond the territorial jurisdiction of the United States, and directs the 
prisoners to be detained "until delivered up pursuant to the requisition, &c." 
Whereas for an offence committed on the high seas^er se the prisoners are justiciable 
in the Courts here, and cannot be delivered up or discharged otherwise than by due 
course of law here. 

(4.) It shows on its face that the magistrate who cDmmitte 1 was acting simply 
as a Justice of the Peace, and not as a commissioner or officer under the Imperial 
statutes for the trial of crimes and offences committed on the high seas, and the 
commission for that purpose in force in this Province, and therefore it shows that the 
case was without his jurisdiction, and does not come within the Imperial Act to give 
effect to the treaty. 

(5.) It does not allege or show that any complaint or proceeding had been taken 
or was pending in the foreign state, or that the foreign state had made any application 
for the rendition of the prisoners under the treaty, or that the application was made 
by the authority of the United States. 

(6.) It should not only show that the offence charged was committed within the 
jurisdiction of the United States, but should go further and negative any co-oixiinate 
jurisdiction, which co-ordinate jurisdiction must be inferred from the allegation of the 
piracy being committed on the high seas. 

And two minor objections are — 

(7.) There is no allegation that the evidence was taken in the presence or 
hearing of the piisoners. 

(8.), There is no allegation that the place where the evidence was taken was 
within the city and county ot Saint John. 

The warrant does not set forth the grounds of the commitment. A mere 
averment that it was issued " upon duo proof as by the statute required '' is insutticient. 
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Nash's case 4 B. CLnd Aid. 295. And so of the averment in the present case '' upon the 
^rvidence bef >ro me taken on oath." And the form of waiTant given in In re Kane, 
14 Howard, 77, and the terms of the Canadian Act (Consol. Stats., Canada, c. 89.) parsed 
to give eftect to the Extradition treaty arq to the same effect. It is perfectly 
-consistent with the terms of the warrant in this case that there was no evidence 
sufficient to justify the commitment by the laws of this Province. A particular kind 
of evidence is required b}' the statute. And where a pereon is committed on a special 
Auihoricy, the commitment must be special and follow the authority. Here there is 
nothing to show the nature of the evidence or that there was any sufficient evidence 
at all. Ex parte Anderson Jurist, March 16, 1861, Ed. portion p. 110. 

The waiTant shows no proper jurisdiction of the United States over the offence. 
It alleges the parties were charged with having " on the high seas 20 miles N.N.E. of 
Gape Cod in the United States of America, with force and arms," &c. And the 
jurisdiction is sought to be inferred from the " Chesapeake " being a registered United 
States vessel, owned by a United States citizen. And even then there is nothing in the 
warrant to show Captain Willett was legally in charge of the vessel. Nor can the 
exclusive jurisdiction be inferred from the " Chesapeake " being a United States 
vessel. The jurisdiction of every nation extends " to the punishment of piracy 
and other offences against the law of nations, by whomsoever and wheresoever 
committed." Lawrence'© Wheaton's Intl. Law, 2d Ed., p. 231. A pirate is of no 
country and liable to be tried wherever he may be found, and wherever he may be 
arrested that counti-y takes jurisdiction of his crime. U. S. v. Palmer, 4 Curtis, 314, 
In re Kane, 14 Howaixi, 77. 

The warrant should show on its face that the Magistrate had jurisdiction. Kite 
and Lane's case, 1 B, and C, 101, in re " Peerless," 1 Q, B, 143. Ordinary Justices of the 
Peace have no jurisdiction over piracy. The Imperial Act refers to this when it says 
it shall be lawful for the Lieutenant Governor to require " all Justices of the Peace 
and other magistrates and officers of justice within their several jurisdictiotis'' to aid in 
apprehending persons charged, and further, that it shall be lawful " for any Justice of 
lie Peace or other persons having power to commit for trial," to examine into the 
truth of the charge alleged. The only authority in this Province to try charges of 
piracy is under the Imperial Statutes 28 Hen. 8. c. 15 and 11, and 12 W. 3 c. 7, and 
under those Statutes a commission has been issued, and is in force. And the commis- 
sion only extends to the peraons named in it, and not to all magistrates within the 
Province. Special Statutes have given justices power to act in England, 7 Bae. Abr. 
5. 446, Title Piracy ; 7 Geo. 4. c. 38, but there is no such authority to justices here. 
Justices of the Peace as such have no jurisdiction on the high seas. By the terms of 
their appointment in this Province their jurisdiction is confined to the county for 
which they ai-e appointed. The Governor's warrant could give no jurisdiction. The 
Canadian Statute specially authorizes Justices of the Peace to act in such cases, but the 
Imperial statute does not, but limits the action of the respective officei*s "within their 
several jurisdictions." 

The Lieutenant-Governor is bound to pureue the terms of the Act, and until a 
proper requisition is made he cannot issue a legal warrant. But the I'equisitions of 
the United States' Consul in the present case, as shown in the recital in the wari*ant 
•of commitrhent, are not sufficient. They do not even assert the application to be 
made " by the authority," but only " on behalf" of the United States; terms entirely 
different, since an application may be made on behalf of another without his know- 
ledge, and such an application would fix him with no liability. It may be adopted 
or repudiated as the party principal chooses. Nor does it appear that the right to 
make such ix^quisitions is vested in the American consul virtute officii, nor is any 
•direct authority or instructions to him, or any subsequent ratification of his actions 
shown, nor, if shown, could it cure the defect. 

The warrant states the parties were brought up *' to answer the complaint of 
Isaac Willett, of the State of New York," and nofa complaint made by authority of 
the United States. That complaint of Willett's was made in this Province, and not 
in the United States. It was made before a magistrate who had no jurisdiction in 
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cases of piracy. K he had power to take such complaint, where was the use of the 
Lieutenant-Grovernor's warrant at all. The whole proceedings were coram non 
judice. 

The requisition should be made by the executive authority. Opinions of the 
United States Attoniey General, cited in Wheaton*H Int. Law, pp. 5541, 242 — Notes — 
in re Kane, 14 Howard, 77 ; and the terms of the Canadian Statute are to the same 
«ftect. The United States Consul's requisitions refer to no such authority. It is 
•consistent with their terms that he merely applied to have the parties tried here. 
iTor does it appear that the parties have been legally " charged " in the United States 
•as required by the terms of the Statute. The requisitions merely say the parties 
were *' believed to be guilty." The second section of the Imperial Act refers to " the 
depositions upon which the original warrant was gi-anted," showing that their exist- 
ence is necessary. And in re Ivane, 14 Howai-d, 77, and Metzer's case, 1 Parker, C. 
188, are to the same oifect. Here even if the prisonei's Avere taken to the boundary 
line, for all that appears on the warrant of commitmenfe^ there would be no one 
authorized on the part of the United States to receive them— no warrant issued there 
on which they could be detained. 

This proceeding, though on its face a mere commitment for trial, is a qtuxsi 
conviction, since the Magistrate commits the pailies to be handed over to another 
jxirisdj^tion and deprived of rights they would here enjoy, and the warrant should 
therefore be construed with the utmost strictness. 

But leaving the questions as to the validity of the warrant, and taking up the 
facts which appeared in evidence, the prisoners ai*e entitled to their discharge on the 
following grounds : — 

First. — The offence charged is piracy on the high seas. It is therefore cognizable 
by the proper tribunals of the country, and the pai-ties committed do not come within 
the Extradition Treaty with the United States : — 

(I) The jurisdiction which a nation has over its public and private vessels on 
the high seas is exclusive only so far as respects offences iigainst its own municipal 
laws. Piracy and muMer on the high seas are punishable by the law of nations 
wherever the criminal may be found, and no country has exclusive jurisdiction of 
such offences. 

(2.) No country can make that piracy which is not piracy by the law of nations, 
in order to give jurisdiction to its own coui'ts over such offences. 

(3.) The Extradition Treaty between the United States and Groat Britain 
contemplates only a demand and delivery in cases where the crime committed falls 
exclusively within the jurisdiction of the country demanding, and is not applicable 
where a co-oi'dinate jurisdiction to try and punish for the crime committed exists in 
the country whore the person demanded is found. Therefore, if the taking of the 
*' Chesapeake" be piracy under the law of nations, the tribunals of this country can 
take cognizance of the crime, and the party charged can neither be demanded nor 
legally given up. 

Second. — Under the relative positions which the United States and the Confe- 
derate States bear to each other, both having been recognized as belligerents by Her 
Majesty's Government, the offence is not piracy at all, the parties are in no way 
punishable, and cannot be surrendered : — 

(1.) It is not piracy, because open war exists between the revolted country of 
the Confederate States and the United States, and in such case the law of nations does 
not regaM acts of aggression done by the subjects of the revolted country against the 
pei*sons, property or commerce of the parent country as piracy or murder, and the 
same immunity is extended to all who aid or are acting with them bona ficle in the 
act committed. 

(2.) The circumstances of the case show conclusively that the parties seizing 
and taking the ** Chesapeake " in so doing were not acting as pirates cum animo 
depredandi aut furandi, but as belligerents seeking to captui-e and destroy the property 
of an enemy, and acting in the name of and on behalf of the revolted country. 

(3.) It is not even necessary in such cases that the party acting should be com- 
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missioned by his Grovernment, that is simply a matter between himself and his own 
Government^ and afteets him so far only as it vests the pmperty captured in the 
Grovernment and not in the captor. It is only necessary to prove two facts, firet, the ) 
existence of open war ; second, that the act done was not for piratical purposes, but ^ 
in the furtherance of a belligerent object. 

(4.) Great Britain having recognized the Confederate States as belligerent8, the 
subjects of the Confederate States must be regai-ded quoad hoc as ceasing to bebubject» 
of the United States, and not bound by its municipal laws, so that even though the 
seizure and taking of the " Chesapeake " might in a subject of the United States be 
piracy, yet it cannot be so in a suDject of the Confederate States or those acting with 
them. 

(5.) The term piracy used in the Treaty must »be regai'ded fts used in a sense 
which would not clash with the law of nations, not as used in the sense created for it 
by the municipal law of a particular country. Thus the law of nations does not 
regard acts committed by^ellige rents as piratical, though the country against which 
the acts have been committed may have passed a law that those acts are piratical. 
The word '* piracy" as used in the Treaty must have reference to acts for which 
there is no punishment in the country to which the party charged has escaped, but 
which in that country, if committed there, would nevertheless be considered as 
piracy, for instance certain offences in harbors, &c. In the present case, the oifonce 
being on the high seas, cannot come within the latter class, and Great Britain having 
recognized the Confederate States as belligerents, they cannot come within the 
ff>nner. 

(6.) Officers and men having no permanent connection with the country, or 
interest in its cause, are and may be privateers, and cannot be treated as pirates, and 
fraud may be employed as well as force. 

(7.) The courts of a neutral Government which recognizes the existence of a 
civil war in another country cannot consider as criminal those acts of hostility which 
war authorizes, and which the new Government may direct against its enemies. 

Third. — The court of a justice of the \ eace has no jurisdiction in cases like the 
I)resent, and a justice of the peace as such has no power either to investigate or 
commit : — 

(1.) A justice of the peace has no jurisdiction or authority to issue a warrant or 
hold an investigation, and the Governor can give no such authority. 

(2.) The Avai'rant issued in this province must be ba.>ed upon preliminary pm- 
ceedings had before a competent tribunal in the United States, having jurisdiction of 
the oifence, and showing that the criminal acts charged were committed within the 
territorial jurisdiction of the United States, which proceedings must be forwarded to 
the Governor of this Province, before the Governor can issue his warrant, in order to 
give any tribunal or authority in this Province jurisdiction to enquire into the offence. 

(3.) On the face of the wai'rant to apprehend the prisoners, it discloses no requi- 
sition made by the proper authority of the United States, by its authority, as required 
by the Treaty, and is therefore invalid. 

(4.) It does not show that in the United States any complaint has been lodged 
or proceeding taken against the parties charged, on which the proceedings in thi* 
province can be based, and is therefore on that account invalid. 

(5.) The warrant to apprehend the prisoners is defective in combining two 
crimes which are triable before separate and distinct tribunals. 

(6.) The authority to a magistrate to act is limited to such crimes as could be 
committed in that part of the kingdom in which the Magistrate resided ; and as the 
high seas are not a part of Her Majesty's dominions, a Justice of the Peace, in the 
absence of any specific legislation thereupon, has no jurisdiction or power to act in 
any matter j*elating to piracy ; the examination and warrant in such cases must be 
befoi'c one of the officers composing the mixed court for the tiial of piracy and offences 
on the high seas, constituted by the Imperial Act. 

Fourth.— This expedition, starting in a neutral territory, however gross a viola- 
tion of that neutrality, does not affect the status of parties engaged in that expedition^ 
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quoad the other belligerents, but only is illegal as regards the neutral country whose 
laws have been violated. 

Fifth.--The evidence showing that these prisoners were enlisted in the cause of 
the Confederate service, under a genuine commission of that State, this neutral 
court cannot inquire into the validity of that enlistment, except for offences against 
its own laws. 

It has been urged that the " Chesapeake " being an United States ship, her dock 
should for all purposes be considered a portion of the United States territory. The 
police magistrate in part based his decision upon this ; but the authorities cited 
( " Wheaton's Int. Law, p. 208, Vattel, Laws of Nations, book 1, c. 19, sec. 216, and 
book 2, c. 7, sec. 8, ) do not bear oat the conclusion. The jurisdiction of a nation in 
such case is exclusive only so far as respects offences against its own municipal laws 
( Wheaton's Int. Law, pp. 735 ; 208, 209, 256, Dictum of Cockburn, C. J. ; Regiiia v. 
Heanc, Times of Feb. 1st, 1864). The offence charged in the present case is piracy 
on the high seas, there is no allegation in the warrants of any violation of the muni- 
cipal laws of the United States ; but piracy by the law of nations was never con- 
templated by the Extradition Treaty or Statute. It only contemplates piracy by 
municipal law ( Wheaton's Int. Law, p. 240, n. 1). It could never have been intended 
to deprive either of the contracting parties of a jurisdiction it already possessed ; the 
reason of the Treaty and Statute is plainly that escaping prisoners not punishable by 
the Jaws of one country should b« delivered up to the other, and if this crime can be 
punished here that reason is at an end. If the word piracy in the Statute is to have a 
general meaning, France might claim the jurisdiction as well as the United States. 
There is no necessity for the Treaty as regards piracy on the high seas. A party 
committing such an offence is to be tried within the jurisdiction where be is found 
{in re Kane, 20 Curtis, 93). And tl?e United States statutes, as put in evidence, 
require that pirates should be tried in the first district in which they are taken or 
found, and give jurisdiction to that District Court alone (3 U. S. Statutes at Large, p. 
514). And no legislation on their part could make an offence on the high seas piracy, 
so a^ to give their Courts exclusive jurisdiction (U. S. v. Palmer, 4 Curtis, 314. The 
Antelope, 10 Wheaton, 344). Their jurisdiction not being exclusive, in giving up 
parties triable here, we should stultify ourselves. The right to try the offence attaches 
in the United States only on the parties being found there ; the Statute only contem- 
plates the rendition of fugitives escaping fi*om justice in another country, which these 
are not. 

The acts of the captors of the " Chesapeake," subsequent to the vessel's capture, 
cannot render their act piracy. Belligerents have no rights ; their vessels and goods 
when captured by an enemv may be disposed of as he pleases. Wheaton's Int. Law, 
PI). 629, 659, 669 ; 13 Howaixi, 615. 

The Treaty did not contemplate civil war. In the present case the parties claimed, 
to capture vessels for the Confederate States. They had the colour of a commission. 
If a bond fide commission it was sufficient to protect them. A belligerent may enlist 
men in a neutral country, though amenable to its municipal laws for doing so. The 
offence is only cognizable by the neutral State. An officer may be shown by his acts 
as well as by his commission. Here Parker was recognised in the British harbour 
of Nassau, as having a letter of marque. A person having a letter of marque implies 
his having men, and he has a right to send his officers and men out*to act on separate 
expeditions. The evidence shows a bond fide enlistement in the Confodei*ato sei-vice. 
A person may obtain the rights of a citizen of a foreign countiy without naturalization. 
Marryat v, Wilson, 1 B. it P. 444. The "Santissima Trinidad," 7 Wheaton, 283. In 
this case Captain I?arker had been for 20 years a re*?ident in the Southern States. 
Any private citizen of a belligerent has a right to destroy the enemy's property 
wherever found. A commission from the belligerent government is unnecessary. 
Kents Coms. v. 1, pp. 106, 7, 8, Wheaton's Int. Law, pp. 252, 627. The only effect 
of the want of a commission is that a prize goes to the Government and not to the 
captor. As between belligerents, any man fighting on one side is the enemy of the 
other ; but the genuineness of the commission in the present case is undoubted. The 
17—3 
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right of Captain Parker to bold it i.s alone questioned ; but a commission does r.ot 
follow the snip. It goes to the commander. 

There is no evidence of any legal ])rocoedings before any United States tribunal. 
No warrant appears to have issued in the demanding country as w&s the case in t/t 
re Besset, 6 Q. B. 481, and in re Kane, 20 ; Curtis, 64. Nor can the application be 
made by the consul virHte officii. In the United States the necessity for the prior 
action of the Executive is done away with by their statute, but here it is otiiorwise. 
And the Consul's application was only supported by a deposition not clearly charging 
piracy and sworn before a Magistrate who in a case of ])iracy had no authority to 
take depositions at all. The pi'occodings must bo construed strictissimi juris and the 
warrant, &c. cannot be corrected by the depositions. Ex parte Besset, G Q. B. 481, 
Christie r. Unwin, 11 Ad. and E. 373. 

An expedition organized in a neutral country is only illegal so farasiho neutral 
country is concerned. The legitimacy of the u^eof mercenary troops has always been 
recognized. A familiar instance is that of .Sir De Lacy Evans, and the Spanish con- 
tingent. The only party to complain is the neutral whose territory or subjects are 
employed. 

The evidence shows dearly an cnliHtment. However gixws an infraction of 
neutrality that enlistment is only punishable by our own laws. The United States t 
cannot complain. Had Parker been at Nassau witnont authority he could have been i 
taken and punished. His commission was duly transferred from Power the "Retri- 
bution's " first captain. The witness Col cock's^ signature being official must bo ])re- 
sumed correct. The commission was shown by Parker as his authority, and the men 
enlistof^l under him in the seivice of the Confederate States, for the purpose of waging 
war against the United States. 

[Ritchie, J. : Assuming as you must do at this stage of your argument, the cor- 
rectness of the proceedings against the prisonera, and the Ma^strate's jurisdiction of 
the offence, do not these questions fall within the province of the superior court on 
the trial of the prisoner ? Is il not the magistrate's duty now merely to see if a pre- 
liminary case is made out ? I think we must act in this case, just as if it was an 
offence committed here. The question is, would I on the evidence commit for trial 
in this country. If so, must I not commit the parties for extradition ?] 

In Anderson's case a primd facie case was made out but the prisoner was di.s- 
chai'ged. And so in U. S. t?. Palmer, 4 Curtis, 314. Parker is found in command of 
the " Retribution " and Braine and Parr acting under him. 

[Ritchie, J. : I think these questions are proper for a jury and not for the ma- 
gistrate. His duty is simply to deal with this case as a magistrate would deal with 
an offence to be tried in this country.] 

The parties were only making war on the United States. They took the vessel 
on the part of the Confederate States. The organization was under the colour of a 
Confederate commission and that was sufficient. 

But if all other points ftiil, the heading placed by the police magistrate to the 
depositions is sufficient to discharge the prisoners. He ^ayA the prisoners were 
charged with having committed piracy "within the jurisdiction of the United States 
" and the circuit courts thereof, and against the laws of the United States, and the 
" Statutes of the United Kingdom of Great Britain and Ireland.'' But by the United 
States Statutes put in evidence, it is clear that those courts have no jurisdiction until 
the prisoner is found within their districts, and there is no evidence in this case of 
any such jurisdiction attaching at all. The United States by their Acts of Congress 
recognize that the high seas are not within that jurisdiction. Besides, the evidence 
varies from the Lieutenant-Governor's warrant, wliich gives no authority to inquire 
into offences committed within the jurisdiction of the Circuit Courts of the 
United States, and against the Statutes of ;he United Kingdom of Great Britain and 
Ireland. The allegations put in by the ^Magi^tiate were not read to the prisonei's — 
were not chai'ired at lirst. Thev arose out of the evidence and on ihe ari>:ument bet'ore 
the Magistrate. Tlioro is nothini; in ihj o;Mginil wu'r.ini iu\d procje ling^ to supp ):t 
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the iDvestigation of sach a charge ; and unless the evidence Avas taken under those 
warrants and pi*oceeding8, it was not rightly taken at all. 

Wetmore, Q.C., (with him was Tuck) for the prosecution. 

Admitting the first deposition of TVillett's be/ore the police magistrate to have 
been taken without jurisdiction and coram nanjudice^ the United States Consul's letter 
containing the statement of the offence, and names of the parties, and professing to 
be made by authority of the Executive Department of the United States Government, 
is in itself sufficient. The only pei*son to judge of the validity of the requisition is the 
Lieutenant-Governor. If a requisition is presented to him ho must decide, and no 
inconvenience can arise from this, as the parties are not committed to be given up 
under the Governor's warrant alone. It merely authorizes an investigation. The 
statute does not lequiro the requisition to be in writing. A verbal one would be 
sufficient. 

The Governor's warrant recites the Treaty, and although it states that requisition 
had been made on behalf of ihe United States, it says also mat it was made *' in pur- 
suance of the treaty ;" the words " on behalf of " were unnecessary. The}'' arc mere 
surplusage. The warrant would be sufficient if they were left out. 

With regard to tht Magistrate's jurisdiction in cases of piracy, the woixis of the 
Imperial Statute are cumulative. Where it nays " it shall be lawful for any Justice of 
the Peace or other person having power to commit for trial " to examine into the 
charge, &c., it is intended that any of these pei-sons may act in the investigation of 
any of the offences referred to. The Magistrate under the Statute is to examine into 
the charge, and this, whatever it is, and whenever he may do it, will be equally valid. 
It is not necessary that it should be in presence of the party. The Statute authorizes 
the examination into the offence, even bofbre the warrant for the apprehension of 
tlie criminal is issued. 

Under the construction of the Act the Magistmte must first issue his warrant to 
apprehend, and then by warrant commit the offender. No evidence subsequent to the 
isssuing of the warrant is required. The Magistrate could, had he seen fit, have com- 
mitted them on Willett's depositions alone. 

The second section of the Statute which enacts that " copies of the depositions upon 
" which the original wari'ant was granted, certified under the hand of the person or 
** persons issuing such warrant, and attested upon oath, may be received in evidence," 
does not render a preliminary proceeding in the demanding country necessary in all 
cases. The words are merely permissive. They legalize the use of such depositions 
if taken in the demanding country, do not render it necessary to take them. The 
])arties were duly "charged"" within the terms of the statute by the United States 
Consul's requisition. The word " charged '* in the Statute does not mean any specific 
charge or particular form of charge. Suppose the case of proceedings before a justice 
on an accusation of murder ; but it. appeared on investigation that the crime had been 
committed beyond his jurisdiction, and in the United States. There the party would 
be "charged" by the depositions before the justice. And in this view the parties 
were "charged" by Willett's first deposition. In the form of warrant given in 
Bessett's case (6 Q. B. 481), the word used is not " charged " but " accused." 

The Statute does not confine the rendition to fugitives i'vom the jurij^diction of the 
demanding country. The words of the Treaty recited in the Statute expressly extend 
to all criminals who "should be found" as well as those who "should seek an 
asylum" within the territories of the other nation. 

As to this crime having been committed on the hiu^h seas and our courts having 
jurisdiction over it, there can be no doubt that the courts of the United Slates have a 
co-ordinate jurisdiction. Having mmlo a requisition, then they are entitled to liave 
the criminnls given up. The United States vessel was United States territory, and the 
United Sta'<*s had full jurisdiction over hor. Kent's Com. Ed. 1832, v. 1, pp. 184, 
186, 187. Wlieaton's Intl. Law. pp. 208, 20.9, Rei<ina v. Ileane, Times, Pobruary I, 
1864. ''The Flowery Laud," London Morninj Post, February 5, 1864. Tl)o '-Chesu. 
peake " had an United States register tv\ 1 carrio I the United Slates flag. 

There is nithing in the Statute to limit the word '• piracy" to municipiil piracy. 
17-Hi 
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If it does not mean piracy by intornational law it means nothiofi; all, and if it intends 
only what would be piracy by the mnnicipal law of the United States and not here, 
for such an offence the parties could not be given up at all. There must be a simi- 
larity in the laws of the two countries as to the offence. 

The question of the pai*ties holding a valid commission from the Confederate 
iStates would clearly be a matter for consideration at their final trial, and not at this 
preliminary stage of the proceedings. It is a question for a jury. There was no real 
proof of Colcock's signature to the transfer from Power to Parker. 

No greater particularity can be required in the warrant of a commitment in the 
present case than in any proceeding in our own courts. This is a preliminary pro- 
ceeding, and no such great particularity is therefore required. Besides the proceedings 
may bo amended. The English decisions cited on this point by the prisoner's couiisel 
do not appl3\ The Act under which the order was granted in this case differs from 
the habeas corpus Statutes, and enables the judge to ^* make such order as he may 
deem necessary." The magistrate's heading of the evidence is immaterial. It can- 
not create any variance between the Lieutenant-Governor's warrant and the proceed- 
ings taken under it, or invalidate the proceedings if otherwise correct. 

Gray, Q. C, in reply. The alteration in the heading of the evidence is very im- 
portant. ^It saps the vor}"- foundation of justice. If a requisition is made and a 
warrant issued, and the Magistrate takes evidence on a different charge it is a serious 
matter. The alteration has a suspicious appearance, and was made to cover an objec- 
tion raised at the trial. It has a material bearing on the case. If the evidence does 
not correspond with the Lieutenant-Governor's warrant what evidence is there to 
show the parties are guilty at all. In that case the parties are in gaol under a com- 
mitment not supported by the evidence. If there is no evidence the commitment is 
irregular and illegal. If there is evidence it does not support the charge. And the 
proceedings cannot be amended by the evidence. Christie v. Unwin, 11 Ad. and EL 
373. 

As to the sufficiency of the requisition, the effect of the argument of the counsel 
for the prosecution would be that a warrant for the arrest of any peraon claimed to 
have committed an offence in the United States could be issued without any swora 
depositions at all, and the evidence negatives the inference drawn from the warrant's 
reciting it was issued " in pursuance of the Treaty." Surely any person calling him- 
self an United States' Consul cannot by merely writing a letter to the Lieutenant 
Governor have a warrant issued calling on all Magistrates to arrest any number of 
Her Majesty's subjects the consul may choose to name. 

And under the Imperial Statute, the Lieutenant-Governor's authority could not 
authorize the Magistrate to take Willett's second deposition. It could only authorize 
Magistrates to act " within their several jurisdictions." The United States can only 
be entitled to jurisdiction over piracy on the high seas when the pirates are found 
within their jurisdiction, [f found here we have jurisdiction, and our courts must use 
it. There is nothing to show that this particular case is, in the opinion of the 
United States' Government or courts, within their jurisdiction. Had proceedings first 
been taken there it would have been othenvise. There is now no United States 
officer authorized to receive the prisoners on their being taken to the boundary. The 
original warrant is bad, as combining two distinct offences, muixler and piracy. 

The learned judge having taken time to consider, on the 10th March, 1864, de- 
livered the following 

JCJDQMENT. 

In re David Collins, James McKinney and Linus Seely, prisoners confined in 
the common gaol of the city and county of Saint John. 

This was an application made to me on behalf of the above named prisoners, 
under the Act of Assembly, V3 Vict. cap. 42, entitled "An Act for better securing the 
liberty of the subject," and suffieient cause having been shown to me, I did by order 
in writing require and direct the keeper of the gaol of the city and county of S:ii 
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John to return to me whether or no the said parties were detained in prison, together 
with the day and the cause of their having been taken and detained, to which order 
the Sheriff of the city and county of Saint John, the keeper of the said gaol, returned 
to me that the said parties were confined in the said gaol under a warrant from 
Humphrey T. Gilbert, Police Magistrate and justice of the peace for the city and 
county of Saint John, from the following dates : McKinney from the 26th day of 
December last past, Collins from the 27th of December, and Seely from the Ist day 
of January last past ; except when ordered for examination b}' the said Magistrate 
up to 11 o'clock or thereabouts of the morning of the 24th February, then instant, 
when they were taken to the office of the said Magistrate ; that the said Collins, Mc- 
Kinney, and Seeley were committed to the said gaol at mid-day on the 25th day of 
February then instant, with a warrant or commitment which the said sheriff sets out 
verbatim ; and this he returns is the cause of the detaining of the said parties whose 
bodies he says he has ready. 

The warrant or commitment set forth is under the hand and seal of Humphrey 
T. Gilbert, Esquire, a Justice of the Peace of the city end county of Saint John, 
and Police Magistrate for the city of Saint John, and dated 25tli of February, 1864. 
(Vide Appendix F.) 

On this return being made to me at the time appointed for the hearing of this 
matter, on application made on behalf of the said prisoners on the affidavit of David 
Collins, I did, in pursuance of the power and authority in me vested by the Act of 
Assembly, 19th Vict., chap. 42, require and direct a return to be made to me of all 
the proceedings, examinations, orders, and depositions taken before H. T. Gilbert, 
P. M. and J. P., &c., under and by virtue of a warrant purporting to be issued by 
His Excellency the Lieutenant Governor, dated the 24th December, 1863, the same 
being deemed by me necessary and proper for the purposes of justice to enable mo 
to examine into and decide upon the legality of the imprisonment of the said pai*ties, 
and I directed that notice of such order should be forthwith served on Mr. Gilbert, 
who, upon notice thereof, returned to me all such proceedings and documents beforo 
him, that is to say, the warrant from His Excellency the Lieutenant Governor, the 
complaint of Liaac Willett, Mr. Gilbert's first warrant to apprehend the prisoners, the 
evidence and all proceedings on the part of the prosecution, and the evidence and all 
proceedings on the part of the prisoners, including copies of the original lettere and 
the requisition of J. Q. Howan^ Esq., United States Consul at the city of Saint John, 
upon which the warrant of His Excellency was issued, and of the original depositions 
of Isaac Willett and Daniel Henderson transmitted by the said Consul with one of the 
said letters, duly certified agreeably to the Act of Assembly, under the hand of the 
Hon. S. L. Tilley, Provincial Secretary, and the charge at length on which tho 
examination before Mr. Gilbert proceeded. (Vide American Consul's letters. 
Appendix A.) 

The depositions transmitted with one of these letters professed to have been 
sworn before ** H, T. Gilbert, Police Magistrate of the city of Saint John," on tho 
22nd December, 1863, the jurat does not say where. The depositions are headed 
" Province of New Brunswick, city and county of St. John, to wit," and commence 
" Isaac Willett, of the city of New York, in the State of New York, United States 
" of America, captain of the steamer " Chesapeake," belonging to the United States 
" of America, and Daniel Henderson, of the city of Portland, in the State of Maine, 
" one of the United States, second mate of the said steamer," and then detail, so far 
as within their own knowledge or what they heard on board, the circumstances of 
the capture by certain passengers (15 in all), of whom the names of Braine, Collins, 
Hobinson and Parr are given, the names of the others being unknown to them, of 
the steamer " Chesapeake " when she was about 20 miles north-north-east of Cape 
Cod, the shooting of the engineer, wounding of the mate and second engineer, and 
tho forcible taking possession of the vessel, and the sending on shore in New 
Brunswick of the captain and all the crew except the first and third engineers and 
three firemen, who were retained on board ; and the deponents state that they are 
informed and fully believe that J. C. Braino, H. C. Brooks, David Collin?, John 
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Parker Locke, alias John Parker, Linus Seely, George liobinson, Galbraith CJox, 
Jlobcrt Cox, James McKinney, Eobert Cliffoi'd and H. A. Parr wei-c, among others, 
the captors of the said steamer " Chesapeake," a steamer of the said United States 
or America, on her passage from Xew York to Portland, and that these persons being 
passengers on board took forcible possession of the said steamer against their will 
and thaxi of the other officers and crew of the said steamer. But except detailing 
the fivcts above referred to, no charge of piracy or murder is made, and no allegation 
whatever of the acts having been committed within the jurisdictiou ot the United 

States. . 

Vide Appendix I. for charge, touching which the witnesses were examined by 

Mr.. Gilbert. .,, , j ^ 

The prisoners by their counsel, claim that their detention is illegal, and a great 
variety of objections were urged at length to the proceedings in this case. They are 
all, I think, covered by the following: — 

First.-— That there was no legal charge against the prisonoi-s in the United 
States or in this province of an offence mentioned in tlie statute committed within 
the jurisdiction of the United States, nor any proper requisition by the authonty of 
the United States for the rendition of the prisoners, and therefore the Governor had 
no authority under the treaty and statute to issue his warrant. 

Secondly.— That if he had, Mr. Gilbert had not, either as Police Magistrate for 
the city of Saint John, or as a Justice of the Peace for the city and county of bamt 
John, any authority to examine touching the truth of the charge of piracy alleged in 
the warrant, or to commit the persons accused thereof. 

Thirdly.— That if Mr. Gilb3rt had jurisdiction, the evidence before him showed 
that the offence was not piracy, and the prisoners were not guilty of that crime, and 
consequently there was no evidence of the truth of the charge, but to the contraiy. 
Foui-thly. — That if he was not wrong in this he wrongfully took a fi-esh com- 
plaint, and wrongfully examined on charges contained in that complaint, and not on 
the charge in the Governor's warrant, and that the warrant he issued and under 
which the prisoners are now detained is bad on its face and not sufficient m law to 
justify their detention. 

The Queen has a right to know why any of her subjects, or pei-sons in her 
dominions, who are alleged to be wrongfully imprisoned or so restrained of their 
liberty. The writ of habeas corpus at common law and by statute and the statute 
of the General Assembly under which I am now acting, are the constitutional means 
in this Province by which all alleged improper imprisonments are inquired into, 
aud Her ALijosty's Supreme Court and the Judges of that Court are bound on proper 
cause shown to investigate all cases of alleged unlawful arrest, and to relieve there- 
from if shown to be conti-ary to law. The right to grant such relief in this case has 
not been, and cannot be questioned. Having then all the proceedings before me 1 
have to ascertain and determine whether or not such proceedings are justified by and 
in conformity with the Treaty and Act of Parliament. If they are, this application 
must be dismissed. If they are not, the prisonera must be discharged. 

The treaty, under which the delivery up to the United States Government ot 
the prisoners is sought, is a treatv ratilicd on the 13th October, 1842 '•' to settle and 
" define the boundaries between the possessions of Her Britannic Majesty in 2sorth 
" America and the territories of the United States"— for the " final suppression ot 
" the African slave trade, and for giving up criminals, fugitives from justice, in 
" certain casei=." The recital of it having reference to that portion which bears on 
the present case is :— - ' Whereas it is found expedient for the better administration of 
"justice, and the ])rcvention of crime within the territories and jurisdiction of the 
** two parties, respectively, that persons committing the crimes as hereinafter 
''- enumerated, and being fugitives from justice, should, under certain circumstances, 
" be reciprocally delivered up." And Article X, contains the stipulation agreed on. 
(Vide Appendix B.) 

To enable this treaty to be carried out in the British Dominions a statutory 
enactment was necessary, and the Parliament of Great Britain in the sixth and 
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^seventh year of Ilor Majestj'^rt roign, inissod an Act for giving eflfect to the treaty, 
which, after reciting the 10th Article of the treaty, and the 11th with reference to 
the duration of this portion of it, after reciting that it is expedient that provision 
should be made for carrying the said agreement into effect, enacts as follows : — ^Vido 
Appendix C. 

The authority which this statute gives the officer administering the government 
of an}' colony and all Justices of the Peace and other Magistrates and officers of 
justice within their several jurisdictions to act being a statutory power, they must 
one and all act strictly in accordance with the authority given, and rigidly pursue 
that authority. Bearing this in mind, I proceed to the consideration of the fii-st 
objection. We must look closely to the Act of Parliament, for it is from that, and 
that alone, the authority to act proceeds, and the very first words of the enact- 
ing part of the statute show that the basis of this right is on an event. " In case 
^* requsition shall at anj' time be made by the authority of the United States in 
** pursuance of and according to the said treaty for the delivery of any person 
"*' charged with (certain crimes, including piracy,) committed within the jurisdiction 
*' of the United State-, &c." Thus we see the requisition is not to be a simple bald 
request for the delivery up of the person named, but it is a requsition Avhich must bo 
by the authority of the United States— -it must be in pursuance of, and in accordance 
with the treat}' — it must be for the delivery of a person charged with one of the 
oli'enccs mentioned in the treaty, and the offence with which he is charged must 
have been committed within the jurisdiction of the United States. If a case perfect 
in all these ingredients is presented, the statute says it shall be lawful for the admin- 
istrator of the government of any colony or possession by a warrant under his hand 
and seal to signify that such requsition has been made. Deficient in any one of these 
statu tor}' requirements the Governor is powerless to act. 

Let us therefore examine the documents upon which His Excellency issued his 
warrant in this case. They all bear date on the same day, and in the absence of any 
evidence to the contraiy, 1 may assume were laid before His Excellency at the same 
time, but the letter signed J. Q. Howard, United States Consul, in which the 
prisoners are named, would appear to have been the first written. It is a comuni- 
oation addressed to the Lieutenant Governor through the Provincial Secretary. 
The fir>t part of this letter is simply a request that the Governor 
will use his authority under the Act of Parliament " to the end that 
*• certain offender (not naming them or their crime, or the place of jurisdiction 
" within which committed) may be apprehended and delivered up to justice " (not 
stating to whom.) It then proceedn to desire the Secretary to make known to His 
Excellency, that, as an officer of the United States Government, the writer is 
authorized by the executive department of that Government to make a requisition 
upon him as the officer administering the Government*of this Province, in order that 
certain per.sons (not naming them) believed (not charged) to be guilty of the crime 
of piracy (not stating within what jurisdiction committed, and not stating whether 
piracy agamst the law of nations or piracy against the municipal laws of any particular 
country may bo brought before the proper officers of justice, so that the evidence of 
their guilt or innocence may be heard and considered ; and then he requests that, in 
-accordance with the provisions of the said Act of Parliament, His Excellency will. 
hy warrant, signify that a requisition has been made for the apprehension of John 
O. Braine and othei*s, including the prisoners, and require that all the Justices of the 
Peace and other Magistrates within the jurisdiction of this Province shall aid in 
apprehending the above-named persons accused (not charged) of the crime of piracy, 
for the purpose not of having them delivered up, but for the purpose of having them 
brought to trial . Under the Statute wo have seen the requisition must be made 
^^ by the authority of the United States,*' that is of the Government of the United 
States. Had Mr. Howard been a Public Minister of the United States, and so repre- 
sentative of that Government, a requisition by him would doubtless have been good ; 
but I am not aware that as Consul he had any such authority unless specially dele- 
gated. Perhaps the fiur construction of that letter would be that Mr. Howard 
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intended to convey to the Governor that he was so specially authorized, but the 
authority ho claims is simply '^ in order that certain persons believed to be guilty 
"of the crime of piracy may be brought before the proper officera of justice, so that 
" the evidence of their guilt or innocence may be heard and considered." This is all 
that he puts forward as to the extent of his authority, and upon this, without prj- 
duction of the authority, he proceeds to request that His Excellency will, by 
warrant, signify as before stated. No authority from the Government of the United 
States is shown or directly alleged authorizing him to ask for the apprehension of 
the individual parties he names, or to ask for their apprehension as charged with 
the crime committed within the jurisdiction of the United States, but simply of par- 
ties accused of the crime of piracy, for the purpose of not being delivered up under 
the treaty, but for the purpose of having them brought to trial. Had His Excellency 
issued such a warrant as is here asked for, I have no hesitation in saying, for the 
reasons that will hereafter be given in considering another branch of this case, it 
would have been bad. Is the matter then helped by the second letter ? By this 
letter the Consul transmits affidavits of the captain and second mate, sworn at Saint 
John before H. T. Gilbert, Police Magistrate, on no charge or complaint, to be pi*e- 
sented to His Excelleucy in case " he requires evidence of the criminality of the persons 
" charged with the crime of piracy before issuing the warrant for having them brought > 

** to trial." A sincere hope is then expressed that no obstacle will bo thrown in the ' 

way of bringing those charged with so gnive an offence to justice. If there are defi- 
ciencies in the first it can hardly be urged that they are supplied by this letter 
or by the depositions accompanying it. His Excellency being odo of the Commis- 
sioners named in the Eoyal Commission for taking information and apprehending 
and committing for trial persons charged with offences on the high seas, and if 
brought to trial, one of the Judges to try them, this letter, instead of being a requisi- 
tion under the Statute, or in aid of a requisition, if I may use the expression, more 
resembles an application to His Excellency in that capacity than to him under the 
6th and 7th Yict., as an officer administering the Government, moi*e particularly as 
the last paragraph says : " We had believed until this late hour that a requisition 
" before the Executive would not have been required in the first instance," which 
would rather corroborate the view that proceedings were desired, independent of a 
requisition. As to the depositions, in my opinion it cannot make the requisition 
good if not good without it. * 

It appears to have been sworn before Mr. Gilbert as Police Magistrate, 
and was, 1 think, on his pai-t, wholly extra-judicial. No complaint or information 
appears to have been laid before him to justify his taking the deposition, and if the 
charge of piracy, which the statements in it unanswered would justify, had been 
made at that time before him, he had no jurisdiction to entertain it ; still less had ho 
jurisdiction if the offence was an alleged crime committed within the jurisdicuon of 
the United States, and therefore amounted to no legal charge, and to no legal 
evidence of the crime of piracy ; but is it not absolutely necessary that the parties 
should be charged with tne commission within the jurisdiction of the United States of 
one of the crimes mentioned, that is legally charged judicially, or by public process, 
or in some manner warranted by the laws of the countiy in which the alleged 
offence was committed. I think the words of the Statute too clear to admit of any 
roasonable doubt on this point ; and the second section of the Act confirms me iii 
this view. This section contemplates it being done by the issuing of a warrant, for 
in providing that certain evidence may be used by the Magistrate or officer in the 
investigation of the criminality of the person apprehended, it says, " copies 
^' of tlie depositions upon which the original warrant was granted," &c. This 
obviously refers to the original wari'ant granted in the country where the crime was 
committed, and anterior to the requisition ; and this view would seem to be enter- 
tained by jurists of the highest celebrity in the United States, for in the judgment of 
Nelson, Justice, in the Supremo Court of the United States in Kane's case, as 
reported in 14 Howard, he says : '* This species of evidence is very differently 
" guai-dcd in the Act of Parliament, 6th and 7tn Vict. There, copies of the depositions 
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" laid before the Government, and upon which the proper officer issued his warrant 
" to the Magistrates authorizing them to institute proceedings to arrest and commit 
the fugitive, are those only permitted to be given in evidence ; in other woi-ds^ 
copies of the depositions upon which the Government acted in the matter are 
admissible as evidence of criminality. The original of these are those upon which 
our Government make the requisition, and of course the good faith of the nation is 
pledged that they are taken before competent officers, and that the facts stated are 
" true." And Chief Justice Taney concurring, as he said ho did, in all that Nelson, 
Justice, then said, contented himself with expressing his entire assent to the opinion 
Nelson had then just delivered ; and Daniel, Justice, concurred in all that Nelson, Justice, 
said. And that thisprinciple has been acted on will be seen by reference to Bissett's case,. 
6 Ad. and EL, in England, where we find a wan-ant was first issued in Finance, and 
to Kane's in the United States, just referred to, where a warrant was issued in 
Ireland, in addition to the special authority and affidavit of the Consul. In Kane's 
case, reported in 14 Howard, Mr. Barclay, tho British Consul, was specially 
employed, the report says, bjr direct authority of tho British Minister, accredited ta 
the Government of tho united States, and in pursuance of this authority Mr. Barclay 
made the necessary affidavit ; and no case has been cited to me, nor am I aware of 
any, where a difierent practice has been adopted. On the contrary, I find in a noto^ 
to the last edition by Lawrence of Wheaton's International Law, this view confirmed by 
tho opinion of Mr. Cashing, May 2 1st, 1854, in the published opinionsof the Attorneys. 
General of the United States, volume 6, page 485. The practice is declared by him 
in these words : — 

" The practice of our own Government, as well as that of Great Britain, requires 
^* that all claims of extradition should be founded on a judicial warrant, with proper 
" evidence to justify the warrant. The United States will not, therefore, make a 
•* demand on Great Britain for a person allege! to be a fugitive from the justice of 
'^ one of the United States without tho exhibition of a judicial warrant issued on 
" sufficient proof by the local authority." And again, in an opinion by the same 
learned gentlemen, Nov. 2, 1854, published in the same work, volume 7, page 6, he 
says : " A mere notification from a foreign legation that a party guilty ol a crime- 
'^ has escaped, and perhaps fed to the United States of America, is not sufficient to 
" justify the preliminary action of the President. The general rule is, the Govern- 
** ment of wnich extradition, whether by comity only (citing Kluber, section 66, 
'\ Martin's Precis, section 101), or by treaty, is demanded, oefore it is called on to act, 
*' must have reasonable j>n77i^/aae evidence of the guilt of the party submitted to it 
" as well as the demand of the Executive authority." And again, vol. 8, 215th 
page, in another opinion of the same, he says : — "But to justify the commencement 
** of proceeding in extradition, it must appear that the criminal acts charged were 
" committed within the territorial jurisdiction of the demanding Grovernment." 

But supjpose the documents contain a charge against these prisoners, where do* 
we find it alloged in them that the offence charged was committed within the juris- 
diction of the United States of America? The crime stated is piracy. In its 
primary and general signification this indicates an offence against the law of nations,, 
justiciable wherever the offender may be found. In the codes of different countries^ 
it has been arbitrarily adopted as a term applicable to oifences against the municipal 
laws of such countries, or as expressed by che Commissioner in England in their 
report on the criminal law, " oy statutes passed at various times and still in 
*• force many artificial offences have been created which are to be deemed to 
" amount to piracy." All such otTences would bo cognizable only by tribunals 
having jurisdiction either territorially or over the person of the offender. If it 
was intended in this case to be used in its limited or artificial sense, should not 
the requisition have shown it to enable the Governor so to state it in his warrant ; 
otherwise how could the justices or officers, without knowing whether it was such 
an offence as would be cognizable in our courts possibly be able to inquire into tho 
sufficiency of the evidence according to the laws of this Province ? If it was in- 
tended to use the term, as I think it must be taken to have been in its general scnso^ 
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then the question 1ms been raised, whether, inasmuch as il was not alleged that any 
of these parties had been in the United states since the acts on the high seas com- 
plained of were committed, but the contrary was admitted on both sidfs, how can the "C 
offence be considered as committed within the jurisdiction of the United States ? 
The object of the treaty is to be found in one of its recitals, which is : ** Whorejvs it i.-^ 
'^ found expedient for the better administration of justice and the prevention of crime 
*' within the territories and jurisdiction 5f the two parties respectively, that person.-* 
*' committing the crimes hereinafter enumerated, and being fugitives from justice, 
"* should, under certain circumstances, be reciprocally delivered up/' 

It is well known that theprmciples of the common law pervade the jurispru- 
dence of both Great Britain and the United States, and by the common law crimes 
are unquestionably considered local, cognizable, and punishable exclusively in the 
country where they are committed J and it was doubtless to prevent the failure of 
justice that would necessarily result from offenders in one country seeking refuge in 
the other, and there being amenable to no punishment, that this treaty was entered 
into; and it is not difficult to understand how the crime of piracy, in its general 
T^ense, might come within the operation of the treaty when a pirate having gone into 
one or other of the countries and so made himself amenable to its courts, and had 
been there legally charged with the offence had fled or boon subsequently found | 
Avithin the territory of the other, that in such a case the country where he was first 
found might claim jurisdiction over the crime and the person so charged. But I have 
great difficult}', and am as yet unable to arrive at the conclusion that, when the 
pirate has never after committing the offence entered the country of one of the con- 
tracting parties, but is found in the territory of the other, the G-overnment of the 
former can assume jurisd ction over the offence and person, and require him to be 
given up, and so denude the latter country of its clear jurisdiction in the matter. 

I cannot, as at present advisoa, think it was intended by this tre^ity to raise | 

such a conflict of jurisdiction and authority, but that the word piracy wa"=i intended to 
5ipply to piracy in its municipal acceptation, or if to piracy against the law of 
nations then to the exceptional case I have above supposed; but assuming the 
■offence as alleged to be one within the treaty, and the requisition to (k* sufficient, I 
proceed to consider the next objection. 

llad Mr. Gilbert, either as Police Magistrate, ora Justice of the V-xa.'c. nuthorily 
to examine touching the truth of the charge ? 

The terms of the statute are that the warrant of the 'Governor shall '• require 
'* all Justices of the Peace and other Magistrates and officei-s of justice within their 
*• several jurisdictions to govern themselves accordingly and to aid in apprehending, 
" &c., and thereupon it sirall be lawful for any Justice of the Peace or other persons 
" having power to commit for trial persons accused of crimes against the laws of 
*• that part of Her Majesty's dominions in which such supposed offenders shall be 
^- found, to examine upon oath," &c. The words of the statute differ from the 
treaty. The words of the treaty are " Judges and other Magistrate's." 1 am bound 
to think this alteration advisedly made, and I find it difficult to conceive any other 
reason than to preserve consistency in the administration of justice. In the treaty 
nothing is said as to the jurisdiction of the Justices and other Magistrates. In the 
.statute the Governor can only require Justices of the Peace and other Magistrates 
luid officers of justice to act within their several jurisdictions ; beyond iheir jurisdic- 
tion then they cannot act. But the statute saj^s, it shall be lawful for any Justice of 
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Province. Then in such ca-^es thay should examine on oath, and if the evidence 
Avould justify their committal here, issue their warrant, &c., and an insertion of the 
words "or other persons having power to commit for trial" would seem unneces- 
sar}^ if Justices of the Peace and other Magistrates could act in all cases. As at pro- 
sent advised, I am disposed to read the terms " in their several jurisdictions" in their 
broad signitication. I think it more consistent with the scope of the statute and the 



43 



duties to bo peifornied that tbey should be considered as applying to their judicial as 
well as to their territorial juri^dietion. it being, I think, unreasonable to sup))oso that 
:i Justice of the Peace, who cannot receive an information on a charge of piracy, or 
examine into the truth of such charge if cognizable in this Pi-ovince, should, if com- 
mitted in the United States, determine on thosnfficiency of the evidence accoiding to 
the laws of this Province if tJie crime was committed here ; or in like mam er that 
the Commissionei*s authorized solely to receive infonnation and commit for trial in 
cases of offences on the high seas, should deal with crimes over which if committed in 
ihis Province they have no jurisdiction ; and from this construction no possible diffi- 
culty can arise, because for every crime named in the statute we have either the 
Justice.-^ of the Peace or other pei*sons having power to conmiit for trial ; so that in 
this case when it appeared by His Excel lency's waiTant that the crime charged was 
piracy, Mr. Gilbert, whether as Police Magistrate or Justice of the Peace, not having 
jurisdiction over such an offence, and no power to commit for ti-ial a person tharged 
with ))i racy, could have referred the matter to the Judge of the Court of Vice- 
Admirait}-, or Pome other one of the Commissioners having authoi-ity over that 
otlence and power to commit for trial persons charged therewith. To confine the 
Majristial(» and officers to their respective jurisdictions is, in my opinion, in no 
re>, ct U> -onfiict with any clause in the treaty, but in harmony with if, and in 
I'uii .oranvc of a proper and discreet execution of its stipulations.* 

liut assuming the requisition right, and that the Magistrate had jurigdiotion, wo 
must consider the third point. The question hero raised was argued as if 1 was 
sitting in tbo character of a Court of Beview or Error on the decision of the Magis- 
trate on the facts provwl before him. Such, I think, is not the case. The duty of 
determining on the sufficiency of the evidence is cast on the magistrate or other 
officei's. lie is the person to be satisfied that the evidence justifies the apprehension 
and committal tor trial of the persons accused. The amount and value of that 
evidence is for his determination. A Judge of the Supreme Court might think the 
evidence of guilt strong and of innocency weak, or vice versa j but the law has vested 
the Magistrate with the power of weighing and deciding on the effect of the oviderce, 
and it is the result on his mind that is to determine its sufficiency or insufficiency. 
It is a judicial discretion with which he is vested, which, I think, is not open to 
question on habeas corpus, and cannot be taken from him and assunled b}' a Judge of 
the Supreme Coiu't. If it was manifestly apparent that the evidence gjhowed that no 
offence had been committed, or that the party was unquestionably innocent, and 
therefore there was really no matter of fact or law to be tried, no matter in which 
the Magistrate could exercise a discretion or judgment, then the case would be very 
different; but is such the case before us ? That the vessel was seized and b}^ force 
taken from the captain and crew on the high seas is not disputed. Unanswered this 
is a prima facie case of j)iracy, and the burthen is cast on the accused of justifying 
this apparently wrongful act. The justification set up is that hostili?ies were exist- 
ing between the United States and the Confedei'ate States of America, and this 
seizure was made under a commission from or by authority and on behalf oi the 
Confederate States, and that therefore it was an act of legitimate warfare and ?iot of 
aiurutical character. This, on the o*^her hand, is denied, and it is alleged that the 
claim to act under the authoiiiy of the Confederate States is mere pietence and 
colour to disguise and cover an illegal depredation. The object of privateering in 
gon j-al is not, as Mr Kent observes, fame or chivalric warfare, but plunder and 
prolit ; but at the present day the rights of private armed vessels and ])rivato bclli- 
geronts cannot be doubted. Unless restrained bv treatv stipulations the ri^ht to 
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• Till* Imperial statute 12 and 1.3 Vict., c. 96, passed in 13J9, ** to provide for the proaccnlion 
trial, in Her Majesij's colonies, of offences committed within the jurisdiction of the Admiralty," 
givinjr colonial Magistrates jurisdiction in such cases, was not cited before the Police Magistrate, nor 
brought to His Honour Mr. Justice Ritchie's notice in the argument in this case. It would appear to 
affect so much of His Honor's decision as relates to the juVisdiction of the Police Magistrate of St. 
John in ca?es of piracy, without however affecting the conclusion finally arrived at: that being 
bised on defects in the requisition and other proceedings and the construction of tlie Imperial 
statute C and 7 Vict , cap. 76, as well as the want of jurisdiction in the Magistrate.— /?<?^or;tfr. 
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commission privato armod vossels is, by the laws of nations, esteemed a legitimate 
means of destroying the commei'ce of an enemy, and captures made by private 
armed vessels of one bolligereni, oven without a commission, though not in self- 
defence, are not regarded as piratical either by their own Government or by the 
other belligerent State. It does not indeed vest the enemy's property thus seized in 
the captors, but the seizure would be declared a prize of war to the Grovernment of 
the captoi*s ; and it is equally true that neutrals taking commissions as privateers and 
acting on them are likewise free from the imputation of piracy. 

They may make themselves amenable for the violation of the laws of their own 
country, and may denude themselves of the right to claim her protection to shield 
them from the consequences of their acts, but they cannot be dealt with by the belli- 
gerent against whom they are acting as pirates. But as neutrals they stand in a very 
different position from belligerents. Belligerents, we have seen, may make captures 
without commissions. Neutrals can only protect themselves by commissions from, 
or by acting under authority of the belligerent Grovernment, or on board commis- 
sioned vessels, or under duly authorized officers. They cannot, without any commis- 
sion or authority, fit out in a neutral country a hostile expedition against a power at 
peace with such countr}-, and under pretence of acting in the name of or on the 
behalf of* a belligerent power, commit acta on the high seas tha'i would, unless 
protected by belligerent rights, be acts of piracy, and not be held responsible crimi- 
nally for such acts. And therefore it behoves pei'sons not belligerents but subjectB 
of a neutral power engaging in acts of hostility, if they wish to escape the imputation 
of criminality, to be well assured when they depredate on the shipping of a nation at 
peace with the one to whom they owe allegiance and in opposition to the municipal 
laws and neutral policy of their own Government, and in direct defiance of the express 
proclamation of their Sovereign, that they are acting under the authority of a com- 
mission which will bear the test of a strict legal scrutiny. In the present case, can 
it be said that this was made out so clearly and unequivocally that there was nothing 
for the Magistrate to deliberate on, nothing for a superior court or jury to try? 
Without expressing the slightest opinion of the guilt or innocence of the parties, or 
the probable result of a trial either before a judicial tribunal in this Province or in 
the United States, it will only be necessary to refer generally to the evidence on 
behalf of the prisonei-s to show that the case is by no means so entirely free from 
doubt or question as their counsel assumed. Instead of showing that they were 
acting under a regular commission, or were belligerents themselves, or that the 
expedition proceeded from the Confederate States of Americ;i, it appears, so far as 
there is evidence of the nationality of the parties engaged, that they were British 
subjects, that the plot to seize the vessel was concocted in this city, that the commis- 
sion under which they claim to act was not directed to any of the persons engaged 
in this capture, nor were any of them named in it, nor did it i-clate in any way to 
seizure under circumstances such as the present — that it was a commission dated 27th 
October, 1862, whereby the vessel " Retribution," Thomas B. Power, commander, 
was authorised to act as a private armed vessel for the Confederate States on the high 
seas against the United States, on the back of which commission is an endorsement 
dated 2l8t November, 1862, signed Thomas B. Power, whereby he transfers the com- 
mand of the schooner " Eetribution " to John Parker. The commission is proved by 
proof of the signature of Jefferson Davis, President of the Confederate States, and of 
the Seal of the Confederate States attached thereto; but the endoi'scment is proved 
by the slightest evidence of the handwriting of the subscribing witness. ^There is no 
evidence of who this John Parker was. It was proved that at Nassau a Nova Scotiau 
named Vernon G. Locke, who had been residing for the last 20 years in the United 
States, and whose family is now living at Fayettevillo, was last summer in the month 
of May at Nassau, in command of the' " Eetribution," and that he was there receive! 
and reeo,:^nised as her captain, under the name of John Parker. Whether ho was 
really the John Parker named on the back of the commission, or assumed thtit 
name with a view of reprcsentincr tlxnt person was not shown, except as an inference 
might bo drawn from the fa^ts uiic way or other. This commission was produced 
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at the Lower Cove meetings by Locke alias Parker, but there is not a particle of 
ovidenee as to the whereabouts of the " Eetribution/' at that time or since, or that ho 
was then captain of her. In fact the only evidence of her at all was her being 
at Nassau in May last summer. Whether she was in existence or not, or, if in exis- 
tence, where she was, or under whose command when this expedition was planned 
and executed, did not appea^ ; nor was there any evidence to ^how that any of the 
p«irlies engaged in the capture had ever been on boaTxl the "Eetribution," or in any 
way connected with her. On the contrary, Eraine, who would appear to have been 
in charge of the capturing party, described himself on board the *' Chesapeake," and 
was addressed by tne title of colonel. Locke, aUas Parker, did not proceed on the 
expedition f though he boarded her subsequently off Grand Manan and took the com- 
mand), but addressed an oinler to *' Lieutenant Commanding, John Clibbon Braine," 
requiring him to proceed to New York with First Lieutenant H. A. Parr, Second 
Lieutenant David Collins, Sailing Master Tom Sayors, one engineer, and crew of 22 
men; engage passage on board the steamer, using his own direction as to time and 
place of capture, to act towai-ds the crew and passengers injaccordance with Prcsidentis 
instructions, and as circumstances permit, bring his prize to G-rand Manan for further 
orders. This is signed John Parker, Captain C. S. privateer " Eetribution." There 
is no evidence of what these parties were officers, or how or by whon they wore 
appointed, with the exception of David Collins, and he appears to have got his com- 
mission of Second Lieutenant from John Parker. It is in these words : 

To David Collins, 

Reposing confidence in your zeal antl Ubility, I do hereby authorise and commis- 
sion you to hold and assume the rank of Second Lieutenant, and this shall be your 
authority for any act, under order from me, against the Government of the United 
States, or against the citizens of the United States, or against the property of either, 
by sea or by land, during the continuance of hostilities now existing. This commis- 
sion to bear date from the 1st Decemboi', A.D., 1863. 

(Signed) JOHN PARKER. 

ilad this commission been from Jefferson Davis it might have been easily 
understood and possibly free from question; but issued by a British subject to a 
British subject, in the Queen's dominions, it is certainly a proceeding, to sr.y the 
least of it, novel in its character and fairly challenging investigation. It is true 
evidence was offered of military men attached to the Confederate army, sho\ving that 
in operations on land officei's commissioned to discharge a particular duty had, by 
the practice of the Confederate service, authority to appoint ot^-.ers under them to 
act as officers to carry out such duty, and that such was a recognised custom of the 
fcicrvice ; but the practice pursued by officers unquestionabl}' in the service of the 
Confederate States in the field, actually engaged in the war of the hostile territories, 
is ]iot quite conclusive as to British subjects and British territory. But be all this as 
it may, can it be deemed that the proceeding, if justifiable, was not, in many of its 
features, most irregular, and the prima facie case before ihe Magistrate being on the 
one hand clear, and the alleged justification presenting the irregularities and pecu- 
liarities, it did, and being open to so much question, can the Justice be fairly said to 
have exceeded his discretion if the result at which be arrived decided that the evidence 
was such as would justify their apprehension and committal for trial had the alleged 
crime been committed here, leaving the pnsoners to substantiate their defence before 
a competent court where the legal points could be properly determined, and where 
the questions of intent and of fact or inference would be submitted to and determined 
by jury. As at present advised, I cannot say that in this particular the Magistrate 
arrived at a wrong conclusion, nor do I think the Magistrate did wrong in 
refusing to go behind the Governor's warrant and determine on the sufficiency of the 
requisition to His Excellency. Over that matter, I think, the statute gives the Justice 
no jurisdiction or authority. 

Before leaving this branch of the easel cannot refrain from expressing my dejp 
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regret that any inhabitants of New Branswick, being British subjects, shoald have 
been sedacod from their clear daty to their Sovereign, and have availed themselves 
of the hospitality of a friendly power by going into its territory and obtaining a 
passage from one of its ports, on board one of its ships, and, by a stratagem possibly 
justifiable by the usages of war in a belligerent, have risen against an unarmed crow- 
peaceably engaged in their lawful calling, and despoiled them of the property 
under their charge, and that too with an amount of violence resulting in the death of 
one of the crew, which, under the evidence in this case, would not seem to have been 
necessary for the accomplishment of the end sought to be attained — an example, I 
may be permitted to add, I earnestly trust will not be followed by aiy of Her 
Majesty's loyal subjects in this Province. 

As to the 4th objection. The commitment first sets out, as we have seen, the 
warrant of His Excellency, which alleges the parties to be charged upon the oaths of 
Isaac Willett and Daniel Henderson, with having committed the crimes of piracy 
and murder on the high seas within the jurisdiction of the United States of America, 
on the fth December then instant. Now where are these averments obtained by the 
leral adviser of the Governor, who I presume drafted the warrant. Eeverting to 
what has been said as to the requisition, not a word is alleged by the counsel of this 
crime of murder, and not a statement made by him that either piracy or murder had 
been committed within the jurisdiction of the United States. No doubt, the legal 
gentleman who drew the warrant felt the difficulty of the want of a distinct charge, 
and the absolute necessity of the averment that the crime was committed within the 
United States of America; but as there was neither of these particuLirs in either of 
the letters of the Consul, he no doubt from necessity resorted to the affidavit trans- 
mitted therewith of Willett and Hendei*son and from the facts stated by them tran.s- 
forracd an affidavit intended, as the Consul says, "to be presented to His Excellency, 
^* in case he requires evidence of the criminality of the peraons charged with the 
** crime of piracy before issuing the warrant for having them bi*ought to trial," into 
a charge by Wil let and Henderson of piracy and murder. The valuelessness of this 
document, either as a charge of verification, I have already shown ; but whcro 
the allegation that the alleged offences were committed within the jurisdic- 
tion of the United States was obtained I am at a loss to conceive, for neither 
the Consul, nor Willett, nor Henderson say anything about it, unless it was assumed 
that as there could not be a requisition for an offence unless so committed, the offence 
alleged must necessai*ily have been committed within the necessary jurisdiction. 
Again, this warrant does not allege that the requisition was made by the authority of 
the United States, but on behalf of the United States, by no means convertible terms, 
though it is true this allegation is preceded by the averment that in pursuance of and 
in accordance with the said treaty and Act a requisition has been made, &c. 

With these exceptions the warrant of His Excellency appears to be in strict con- 
formity with the statute. Mr. Gilbert's warrant then, as we have seen, proceeds to 
recite that on the receipt of this warrant he examined Isaac Willett under oath 
touching the truth of the charges set forth in said warrant, and upon the evidence of 
the 8aid Willett, on the 25th December, issued his warrant for the apprehension of 
the persons upon the said charges ; and on reference to this examination I find it is 
headed : *'The complaint of Isaac Willett, &c., taken and sworn to this 25th day of 
^* December, 1863, before me H. T. Gilbert, &c., acting under a warrant under the 
*^ hand and seal of the Hon. A. H. Goi^on, &c. The said Isaac Willett being duly 
" sworn, saith, vtc." It then details with particularity the circumstances of the 
capture and alleges facts not before anywhere stated ; namely, — the registry of the 
vessel in the United Slates of America, that the vessel at the time of capture was on 
the high seas, about 20 miles N.!N".E. of Cape Cod. in the United States of America, 
and it avers a malicious, wilful, felonious, and piratical assault on, and putting in 
bodily foar and danger of their lives, the captain and mariners, and the malicious, 
felonious, and piratical taking possession of the vessel and cargo; and that they did 
then and there wilfully, maliciously, and feloniously and violently steal, take, and carry 
away the said cargo; and that they did with a pistol loaded with powder and leaden 
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ballet shoot and felonloasly, maliciously, wilfully, and piratically kill and murder on» 
Orin Schaffer, the second engineer; and in the same language and manner shot at and 
wounded in the right knee, one Charles Johnston, chief mate ; and in the sama 
language and manner shot and wounded in the chin, James Johnston, chief engineer. 

Now with all rOspect for the Police Magistrate, I think this was not the proper 
mode of proceeding under the statute. When he received the Governor's warranty 
assumincr he had Jurisdiction to act under it, he should have taken no fresh complaint. 
He should have embodied nothing in the form of a complaint or charge against tfa& 
prisoncra, but what was contained in the warrant of the Goveraor ; and as this was 
his sole authority to act, he should have confined himself strictly within its require- 
ments, which was simply in the first instance to aid in apprehending the pei*8on& 
accused, which he should have done by issuing his warrant reciting the Governor's 
warrant, the charge therein contained against the prisoners, the requirement imposed 
on him thereby, and commanding the apprehension of the persons named therein, and 
should not have received a new complaint or introduced new charges or new matter 
against the accused. The correctness of this view will, I think, be confirmed by refer- 
ence to the Imperial Act 8 and 9 Victoria, chap. 120., passed 8th August, 1845, and 
the forms there given. 

Having so examined Isaac Willet, the final commitment recites that upon tho 
evidence of the said Isaac Willett, and in pursuance of the Act of Assembly, he issued 
his warrant directing the apprehension of the pailies to answer, not the charges in 
the Governor's wan-ant, but the complaint of Isaac Willet, made on oath, for havings 
&c., in tho words which I before mentioned, to be dealt with according to law, the said 
cora))laint having been made and taken and this warrant having been issued in 
pui*suance of a warrant under the hand and seal of the Governor, &c., in which, how- 
ever. I am constrained to differ from the learned Police Magistrate, the warrant of the 
Governor not authorising the taking of such complaint nor the arresting the parties 
to be dealt with according to law, but in the words of the statute to be delivered up 
to justice according, &c., and, had an application been made to discharge the pri6onei*s 
while detained under this warrant, I do not see how it could have been successfully 
resisted/ Besset*s case, 6 Q.ii. 481, being a direct authority against it on one- }X)int» 
That was the first decision under the French Convention Act, 6 and 7 Vict., chap. 75^ 
which is in the same words as the American Treaty Act we are now considering. 
The warrant of the Lord Mayor there set out that the Constable, &c., should convey 
and deliver into custody the body of J.B. being charged before him, &c., for that tho 
said J.B. is accused of having committed in France the crime of fraudulent bankruptcj^ 
as appeal's by the warrant of ai-rest issued by a competent Judge in France, and duly 
authenticated before me, and as also appears by the warmnt of one of Her Majesty's 
Principal Secretaries of State, requiring me to take cognizance of such crime, &c. ' It 
then avers proof of the crimes, and the warrant commits the prisoner until he should 
bo discharged by due course of law, which is the effect under this commitment under 
the words to be dealt with according to law. But the court held the warrant bad 
upon the ground that, as the commitment was under a special statutory authority,, 
the terms of the commitment must be special and exactly pursue that authority, acting 
on and recognizing tho authority of Mash's case, 2 Wm. Bl. 806, where it is laid down 
that the true distinction is that when a man is committed for any crime, either at 
common law or created by Act of Parliament, for which he is punishable by indictment^ 
then he is to bo committed until discharged by duo course of law, but when it is in 
pursuance of a special authority the terms of the commitment must be special and 
exactly pursue that iiuthorit}-. 

The commitment then proceeds to aver that the prisonera having been brought 
before the Justice under the warrant, and he having proceeded to the investigation of the 
charge of piracy charged against them, and upon examination of the witnesses under 
oath touching tho oftence of piracy, and upon tho evidence before him, so under oath 
he did under the Act of Parliament, require and command the said Constable to convey 
the prisoners to the common gaol, and deliver each of them to the keeper thereof upon 
the charge of piracy, for that they liavirig on the 7th day of December, &e., and then 
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proceeds to recapitulate the particulars of the charge in the complaint made before 
him by Isaac Willett, omitting the felonious, &c.,munlerand shooting, there to remain 
till delivered pursuant lo the requisition aforesaid. On referring to the examinations 
themselves, we find the charge on which the examination proceeded was of an offence 
which it alleges took place on the high seas, about 20 miles N.N.E. of Cape Cod in the 
United States of America, and within the jurisdiction of the United States of America, 
and the circuit courts thereof, against the laws of the United States of America, and 
the statutes of the United Kin^om of Great Britain and Ireland. So we see that at 
•every stage of these proceedings the charge assumes a different phase. 

in the first instance, the Consul simply presents the complaint as that certain 
persons were believed to be guilty of the crime of piracy. The Governor's warrant 
puts it as a chai'ge of piracy and murder, on the high seas, within tlie jurisdiction of 
the United States of America, on the complaint of Willett and Henderson. The 
complaint before the Police Magistrate is the complaint of Willett alone, and alleges 
the crimes of piracy and murder in the United States of America, and adds the 
felonious shooting and wounding of engineer and mate, and foloiiious stealing of the 
•cargo. And on the examination before Mr. Gilbert, there is the addition of the crime 
being within the jurisdiction of the circ\ut courts of the United States, aud beini^ 
•contrary to the laws of the United St4itos of America, and the statutes of Great Britain 
and Ii-eland. But independent of these discrepancies, which would seem to me 
<lifficult to reconcile, or on legal principles to account for, there is, to my mind, a still 
more substantial objection to this warrant. This is the final commitment of the 
accused to gaol, there to remain until delivered pursuant to the requisition. But after 
<3xamination of the witnesses, and before the comraital, there was something to be 
done, an all-important duty to bo discharged, which I cannnot discover fi'om the 
warrant or from any of the proceedings before me, and I can look to nothing else to 
have been performed, and which, if done, I think should clearly, unequivocally, and 
unambiguously appear on the face of the wairant, which it manifestly does not, and 
that hj that after heainng and considering the evidence, the Justice determined and 
■adjudicated that he deemed the same sufficient according to the laws of this Province 
to justify the apprehension and committal for trial of the prisoners, if the crime had 
been committed within this Province. Without such an adjudication, the wan-ant 
of commitment could not issue, and without such an adjudication appearing on tho 
face of it when issual, I think the warrant bad, there being without it a want of juris- 
diction shown to issue the warrant, or perhaps rather a want of jurisdiction to sustain 
it, and this view is confirmed by reference to 8& Vict. chap. 20 before referred to, for 
•even there where a statutory form is given to be used by the Police Magistrate of the 
metropolis, the adjudication is set forth. The form is given thus : " Bo it remembered 
"* that on, &c., A.B. &c., is brought before me, J.P., &c., and is charged before me or that 
** he, ihesaid A.B. on,&c., within tho jurisdiction of the United States of America did 
■'*(here state the offence), and forasmuch as it has been shown to me upon such evidence 
•'as by law is sufficient to justify^^the committal to gaol of the said A.B., pursuant to 
'* an Act passed in the seventh year of the reign of fler Majesty entitled, &c., that the 
"** said A.B. is guilty of the said offence, there is therefore to command, &c." The cases 
to be found bearing on this point lay down the principle very clearly, some of which I 
will quote. In re Peerless. 1 Q.B. 152. This was a warrant setting forth a conviction 
— Den man, C. J., says : *• The Magistrate having no jurisdiction except by the express 
** statutory enactment, the officer is not here described sufficiently to show jurisdic- 
*' lion." Per Littledale, J. : "I do not say that this may not be a gooi conviction 
^* upon which a good warrant might be framed, but I think this warrant clearly bad 
** for not showing jurisdiction, in what way it is that Justices have jurisdiction, 
" ought to appear by the warrant. I found myself on Lord Tenteitlen's judgment in 
'•Kite and Lane's case, I B. and C. 101." And Coleridge, J., says: *'Bya legal 
"*• warrant, I mean a warrant which upon the face of it shows a right to detain, and 
•* that right cannot exist unless there be jurisdiction in the Magistrates. To deny 
*' that this must appear upon the face nf the proceedings is to call in question one of 
*' the most important ruiori of the Criminal Law." In Kite and Lane's case referred 
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tu. Abbot, C. J., says : " It is a first principle as to all acts done by Magistrates that 
** the jurisdiction should appear on the face of their proceedings." And Best, J., 
says : " It is a settled principle that penal statutes, and such as create new jurisdic- 
" tion shall receive a strict construction. JSash's case, 4th B. and A. 295, was the 
"case of a Avarrant issued under the 57th George III, cap. 87. sec. 6, by which Act, 
" in case any pei*son found on boarJ a vessel liable to lorleiture under 45 George III, 
" cap. 121., bo tit and able to sei*ve His M«ajesty in his naval service he shall, upon 
•' such proof as by the said Act of the 45th year aforesaid is required, be committed by 
*' such Justice to prison, to answer such information and abide such judgment, &e." 
Abbot, C. J., says : "This Act of Parliament of the 57th year of George ill, cap. 87, 
" is one highly beneficial in preventing frauds upon the revenue, but at the same 
" time, inasmuch as it trenches very strongly on the liberty of the subject, we must 
"take care that its provisions are strictly pursued." And again, " these circiim 
"stances stated in the introductory part of this return seem to me quite sulHcioi.^- to 
" warrant this commitment, and if it had been stated upon due proof of the matteis 
*' before mentioned the prisoner was committed, I should have thought it sufficiep.t." 
And per llolroyd, J. : " The power of the Magistrate to commit depends on the 
" proof before him, and the rule is, that whore a limited authority is given it must 
" be shown to have been strictl}' pursued." And in Christy v. Unwin, 11 Ad. and El. 
377, where the validity of an order made by the Lord Chancellor under 6*th George 
4. chap. IG, sec. 18, was questioned, it was held that the order must show on the face 
of it whatever was necessary to give jurisdiction. And Coleridge, J., says: "We 
'* cannot intend for or against the order but must decide according to the words. 
" However high the authority may be whore a statutory power is exercised, the 
"pei*son who acts must take care to bring liimsolf within the terras of the statute. 
" Whether the order be made by the Loi'd Chancellor or by a Justice of the Peace, 
" the facts which give the authority must bo stated. ' 

This case is, 1 believe, the tirst under the treaty and /U-t of Parliament th;.it has 
called lor judicial investigation in this Pj evince, and as points of a novel, certiiii»ly of 
a peculiar, and I may say of a delicate, certainly of an im])ortant character have 
been i*aised, I have endeavoured to give the case the most careful consideration, and 
in view of the possibility of this decision becoming the subject of discussion in other 
quarters, I have, to prevent misapprehension, felt it right, though at the rijsk of 
subjecting myself to the charge of unnecessary prolixity, to place on the face of my 
judgment, at length, the documents and facts iiecessary to enable all interested iii 
the matter who havo not access to the papers before me, or who may not have heard 
the arguments, correctly to understand the points raised and the I'casons for the 
conclusion at which I have arrived. 

In the prompt manner in which His Excellency the Lieutenant Governor 
granted his warrant, and in the determination of the Police Magistrate on the facts of 
the case, the Government of the United States cannot tail, I think, to discorn the 
determination of the Queen's representative and her subordinate officers faithfully 
and honourably to carry out the treaty entered into between the respective Govern- 
ments of the united States and Great Britain; and the present deci.sion, the result ot 
my own judicial convictions, being, I believe, in conformity with the legal autho- 
rities of the United States, individually I might hope it would commend itself lo the 
United States Government, but whomsoever it may please or displease must be to 
me, judicially, a matter of indifference. The only duty I have to discharge is to my 
Sovereign, to the people of this Province, and to my own conscience. That duty i-, 
faithfully, to the best of my humble abilities, impartially, to declare the law a^ I 
believe it to be, wholly regardless of consequences. 

This I have honestly endeavoured to do, and the result of my judgment i?*, iluit 
for the reasons set forth, the proceedings before me, and the warrant ol conunli- 
ment, returned to me by the Sheriif of the city and county of Saint John, d«> not 
justify the detention in custody of the prisonei-s, whose imprisonment I therefore 
declare illegal ; and I do by this my order require the immediate discharge i Voni 
priison of the said David Collins, James McKinney and Linus Seely, under the Miid 
17—4 
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warrant and commitment ; and as it appears to me that the Sheriff of the city an 
county of St. John, the keeper of the gaol of the said city and county, acted apon 
the warrant or commitment of the said H. T. Gilbert, according to the requirements 
of the same, without malice or evil intent, I do, by virtue of the power conferred on 
me by the Act of Assembly, exempt the said keeper of the said gaol from all civil 
suits which may be brought against him for or by^reason of having acted on the said 
warrant or commitment. 



APPENDIX. 

A. 

requisitions op the united states consul. 

Saint John, N. B., 

Dec. 22nd, 1863. 

Siu, — I beg leave to transmit the depositions of the captain and second mate of the 
steamer "Chesapeake," to be presented to His Excellency, in case he requires 
evidence of the criminality of the persons charged with the crime of piracy, before 
issuing the warrant for having them brought to trial. It is to be sincerely hoped 
that no obstacles will be thrown in the way of bringing those charged with so grave 
an offence to justice. 

We had believed until this late hour that a requisition before the Executive 
would not have been required in the first instance. 

I am, &c., 
(Signed) J. Q. HOWARD, 

U, S. Consul. 
Hon. S. L. TiLLEY, 

Provincial Secretary. 

United States Consulate. 

St. John, New Brunswick, 

December 22nd, 1863. 

Sia, — I have the honour to address, through you, a communication to the Lieut. 
Governor of the Province, for the purpose of requesting that His Excellency will 
be pleased to use the authority vested in him by the Act of Parliament for giving 
effect to what is known as the " Ashburton Treaty," to the end that certain offenders 
may be apprehended and delivered up to justice. 

You will please make known to His Excellency, that as an officer of the 
Government of the United States, I am authorized by the Executive Department of 
the Govern inont to make a requisition upon him, as the officer administering the 
Government of the Province, in order that certain persons believed to be guilty of 
the crime of piracy may be brought before the proper officera of justice, so that the 
evidence of their guilt or innocence may be heard and considered. I have, there- 
fore, the honour to request, that in accoixiance with the provisions of the said Acts 
of Parliament, His Excellency will, by warrant, signify that a requisition has been 
made for the apprehension of John C. Braine, H. C. Brooks, David Collins, John 
Parker Locke, llobert Clifford, Linus Seely, Georpje Bobinson, Gilbert Cox, Eobert 
Oox, H. A. Parr and James McKinney, and require that all Justices of the Peace and 
other Magistrates, within the jurisdiction of this Province, shall aid in apprehending 
'the above-named persons, accused of the crime of piracy, for the purpose of having 
them brought to trial. 

I am, &c., 
(Signed) J. Q. HOWAED, [l. s.] 

Z7. S, vtnsai 
Hon, S. L. TiLLSY, 

Provincial Secrelary. 
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I hereby certify that the foregoing are true copies of the original letters and 
requisition of J. Q. Howard, Esq., United States Consul, at the City of Saint John, 
And are now on file in my office. 



(Signed) S. L. TILLEY, 

Provincial Secretary. 



Secretary's Office, 29th January, 1864. 



B. 

Extract fi-om the treaty between Her Majesty and the United States of America, 
signed at Washington, August 9th, 1842; commonly known as the " Ashburton 
Treaty." 

"Article X. 

" It is agreed that Her Britannic Majesty and the United States shall, upon 
aautual requisitions by them or their ministers, officers, or authorities, respectively 
made, deliver up to justice all persons who, being charged with the crime of murder 
or assault with intent to commit murder, or piracy, or arson, or robbery, or forgery, 
or the utterance of forged paper, committed within the jurisdiction of either, shall 
fieek an asylum, or shall be found within the territories of the other: — provided that 
this shall only be done upon such evidence of criminality as, according to the laws of 
the place where the fugitive or person so charged shall be found, would justify his 
apprehension and commitment tor trial, if the crime or offence had there been com- 
mitted ; and the resi)ective Judges and other Magistrates of the two Governments 
shall have power, jurisdiction and authority, upon complaint made under oath, to 
issue a warrant for the apprehension of the fugitive or person so charged, that he 
may be brought before such Judges or other Magistrates respectively, to the end that 
the evidence of criminality may bo heard and considered; and if, on such hearing, the 
-evidence be deemed sufficient to sustain the charge, it shall be the duty of the exam- 
ining Judge or Magistrate to certify the same to the proper executive authority, that 
a warrant may issue for the surrender of such fugitive. The expense of such appre- 
hension and delivery shall be borne and defrayed by the party who makes the requi- 
sition and receives the fugititive." 



C. 

" G & 7 Vict. Cap. LXXVI. 

*^ An Act for giving effect to a treaty between Her Majesty and the United States of 
America for the apprehension of certain offendei's. 

** Whereas by the tenth article of a treaty between Her Majesty and the United 
States of America, signed at Washington on the ninth day of August in the year one 
thousand eight hundred and forty-two, the ratifications whereof were exchanged in 
London on the thirteenth day of October in the same year, it was agreed, that Her 
Majesty and the said United States should, upon mutual requisitions by them or their 
ministers, officers or authorities respectively made, deliver up to justice all persons 
who being charged with the crime of murder, or assault with intent to commit mur- 
der, or piracy, or arson, or robbery, or forgery, or the utterance of forged paper, 
committed within the jurisdiction of either of the high contracting parties, should 
17— 4i 
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seek an asylum, or should bo found witliin the territories of the other ; provided that 
this should only be done upon such evidence of criminality as according to the la>^s 
of the place where the fugitive or person so charged should be found would justify 
his apprehension and commitment for trial if the crime or offence had been there- 
committed, and that the respective Judges and other Magistrates of the two Govern- 
ments should have power, jurisdiction and authority upon complaint made under 
oath, to issue a warrant for the apprehension of the fugitive or person so charged, so 
that he might be brought before such Judges or other M&gistrates respectivelj'.to the 
end that the evidence of criminality might be hoard and considered, and if on such 
hearing the evidence should be deome<l sufficient to sustain the charge, it should bo 
the duty of the examining Judge or Magistrate to certify the same to the proper 
executive authority, that a warrant might issue for the surrender of such fugitive, 
and that the expense of such apprehension and delivery should be borne and defraj-ecl 
by the party making the requisition and receiving the fugitive; and it is by tho 
eleventh article of the said treaty further agreed, that the tenth article hereinbefore 
recited should continue in force until one or other of the high contracting parties 
should signify its wish to terminate it, and no longer : And whereas it is expedient 
that provision should be made fo:' carrying the said agreement into effect: Be it 
enacted by the Queen's most Excellent Majesty, by and with the advice and consent 
of the Lords Spiritual and Temporal, and Commons, in this present Parliam<»nt 
assembled, and by the authority of the same, that in case requisition shall at any 
time be made by the authority of the said United States, in pursuance of and accord- 
ing to the said treaty, for the delivery of any pei'son charged with the crime of mur- 
der, or assault with intent to commit murder, or witls the crime of piracy, or arson, 
or robbery, or forgery, or tho utterance of false pj>per, committed within the juris- 
diction of the United States of America, who shall be found within the territories of 
Her Majesty, it shall be lawful for one of Her Majesty's Principal Secretaries of 
State, or in Ireland, for the Chief Secretary of the Lord Lieutenant of Ireland, and in 
any of Her Majesty's colonies or possessions abroad, for the ofHcer administering the 
government of any such colony or possession, by warrant under his hand and seal, 
to signif}^ that such requisition has been so made, and to require all Justices of the 
Peace and other Magistrates and officers of justice within their several jurisdictions to 
govern themselves accordingly, and to aid in apprehending the pei*son so accused, and 
committing such person to gaol for the purpose of being delivered up to justice, 
according to the provisions of the said treaty : and thereupon it shall be lawful for 
any Justice of the Peace, or other ])orson having power to commit for trial persons 
accused of crimes agaiuftt the laws of that part of Her Majesty's dominions in which 
such supposed oflender shall be found, to examine upon oath any person or pei^sons 
touching tho truth ot such charge, and uj)on such evidence as according to the laws 
of that part of Her Majesty's dominions would justify the apprehension and committal 
for trial of the person so accused if the crime of which ho or she shall be so accused 
had been there committed it shall be lawful for such Justice of the Peace, or other 
person having power to commit iis aforesaid, to issue his warrant for the apprehen- 
sion of sudi person, and also to commit the person so accused to gaol, there to 
remain until delivered pursuant to such requisition as aforesaid. 

IL " Provided always, and be it enacted, that in every such case, copies of the 
depositions ujwn which tho original wari-ant was gi*anted, certified under the hand of 
tho person orpei*8ons issuing such warrant, and attested upon tho oath of tho party 
producing them to be true copies of the original de|>ositions, may be received in 
evidence of the criminality of the person so apprehended." 

[The remaining sections of the Act are not material to the decision in this case.] 
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D. 

"Warrant issued by the Lieutenant Governok under the Tkeaty and Statute. 

« 

New Brunswick. 

By His Excellency the Honourable Arthur Hamilton Gordon, C. M. G., Lieutenant 
Governor and Commander-in-Chief of the Province of New Brunswick, &c., &c. 

[Seal.] 

Arthur H. Goi-don. 

^o all and every the JiiJ^tices of the Peace and officers of justice within the Province 
of New Brunswick, greeting: 

Whereas in and by an Act of Parliament made and passed in the sixth and 
seventh years of the reign of Her Majesty Queen Victoria, entitled *' An Act for 
** giving effect to a treaty between Her Majesty and the United States of America, 
*^ for the apprehension of certain offender," it is among other things enacted that in 
case I'oquisition shall at any time be made by the authority of the said United States 
in pni*suance of and according to the said treaty for the delivery of any person 
charged with the crime of murder, or assault with intent to commit murder, oi with 
the crime of piracy, or arson, or forgery, or the utterance of forged paper, committed 
within the jurisdiction of the United States of America, who shall be found within 
the territories of Her Majesty, it shall be lawful for one of Her Majesty ^s Principal 
Secretaries of State, or in Ireland, for the Chief Secretary of the Loixi Lieutenant of 
Ireland, and in any of Her Majesty's colonies or possessions abroad, for the officer 
administering the government of any such colony or possession by warrant under his 
hand and seal to signify that such requisition has been bo made, and to require all 
Justices of the Peace and other Magistrates and officers of justice within their several 
jurisdictions to govern themselves aecordingly, and to aid in apprehending the person 
80 accused, and committing such person to gaol for the purpose of being delivered up 
to justice according to the provisions of the said treaty; and there- 
upon it shall be lawful for any justice of the peace or other person having power to 
commit for trial persons accused of crimes against the laws of that part of Her 
Majesty's dominions in which such supposed offender shall be found, to examine 
upon oath any person or persons touching the truth of such charge, and upon such 
evidence as according to the laws of that part of Her Majesty's dominions would 
justify the apprehension and committal for trial of the person so accused of the crime 
of which he or she shall be so accused had been there committed, it shall be lawful 
for such Justice of the Peace, or other person having power to commit as aforesaid,to 
issue his warrant for the apprehension of such person, and also to commit the 
person so accused to gaol, there to remain until delivered pursuant to such requisition 
as aforesaid. 

And whereas, in pursuance of and in accordance with the said treaty and Act, a 
requisition has been made to me on behalf of the said United States, by J. Q. Howard, 
Consul of the United States at the City of Saint John, in this Province, stating that 
John C. Braine, H. C. Brooks, David Collins, John*Parker Locke, Eobert Clifford, 
Linns Seely, George Bobinson, Gilbert Cox, Robert Cox, H. A. Parr, and James 
KcKinney, charged upon the oath of Isaac Willett and Daniel Henderson with having 
committed the crimes of piracy and murder on the high seas, within the jurisdiction 
of the said United States of America, on the seventh day of December instant, are^ or 
some of them are, now in the city of Saint John, within this Province,and requesting 
that the said John C. Braine, H. C. Brooks, David Collins, John Parker Locke, Robert 
Clifford, Linus Seely, George Robinson, Gilbert Cox, Robert Cox, H. A. Parr, and 
James McKinney may be delivered up to justice according to the provisions of the 
said treaty. Now know ye, that pursuant to this power in me vested in and by the 
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said Act of Parliament, I do hereby, by this warrant under my hand and seal, signify 
that such requisition has been so made, and hereby require and command all Justices 
of the Peace and other Magistrates>nd other officers of justice of this Province, within 
their several jurisdictions, to govern themselves accordingly and to aid in apprehending^ 
the said John C. Braine, H. C. Brooks, David Collins, John Parker Locke, Robert 
Clifford, Linus Seeley, Greorge Robinson, Gilbert Cox, Robert Cox, H. A. Parr, and 
James McKinney, so accused, and committing them, the said John C. Braine, H, C- 
Brooks, David Collins, John Parker Locke, Robert Cliflford, Linus Seely, George^ 
Robinson, Gilbert Cox, Robert Cox, H. A. Pan-, and James McKinney to gaol for the 
purpose of being delivered up to justice according to the provisions of the said treaty. 
Ana hereof they will not fail at their peril. 

Given under my hand and seal at Frodericton, in this Pi-ovince of New Brunswick^ 
this twenty-fourth day of December, in the twenty-seventh year of Hor 
Majesty's reign, Anno Domini 1863. 

By His Excellency's command, 

(Signed) S. L. TILLEY. 



E. 

COMPLAINT OP CAPTAIN WILLBTT, TAKEN BY THE POLICE MAGISTRATE OF SAINT JOHN, 

THE 25th DECEMBER, 1863. 

City and Countj'- of Saint John, — to wit : 

The complaint of Isaac Willett, of the State of New York, in the United States 
of America, master mariner, now in the city of Saint John, afoi^esaid, taken and 
sworn to this twenty-fifth day of December, in the year of our Lord one thousand 
eight hundred and sixty-three, at the city aforesaid, before me Humphrey T. Gilbert, 
B^., Police Magistrate for the city of Saint John, and one of Her Majesty's Justices 
of the Peace for the city and county of Saint John, acting under a warrant under the 
hand and seal of His Excellency the Honourable Arthur H. Gordon, Lieutenant- 
Governor and Commander-in-Chief of the Province of New Brunswick, bearing date 
the twenty-fourth day of December, one thousand eight hundred and sixty-three, and 
made and issued in pursuance of the Act ot the Imperial Parliament, entitled an Act 
for giving effect to a treaty between Her Majesty and the United States of America, 
for the apprehension of certain offenders ; such warrant directed to all and every the 
Justices of the Peace, and officers of justice within the^Province of New Brunswick. 

The said Isaac Willett being duly sworn, saith as follows : That he, this deponent, 
on the seventh day of December, one thousand eight hundred and sixty-thiee, was 
master in charge and command of the American passenger steamboat or vessel 
"Chesapeake," and owned by Henry B. Cromwell, of the State of New York, in 
the United States of America, merchant. That the said steamboat or vessel is 
duly registered in pursuance of the United States laws for the registering of ships 
or vessels, and was so registered on the seventh day of December instant. That the 
said steamboat or vessel was of the value of the sum of sixty thousand dollars and 
upwards of current money of New Brunswick, and had on board a valuable cargo of 
the value of eighty thousand dollara and upwards of like current money, and there 
were at the time a number of passengers on board of the said ship or vessel. That 
the said vessel or steamboat left the port of New York on the fifth day of December 
instant, being then duly registered as aforesaid, with the cargo of the value aforesaid 
on boaixl, and a number of passengers on a voyage from said port of New York to the 
port of Portland, in the said United States, this deponent being in command of the 
said steamboat or vessel. That John C. Braine, H. C. Brooks, David Collins, Robert 
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Clifford, Linus Seely, George Eobinson, Gilbert Cox, Boberb Cox, H. A. Parr, and 
James McKinney, having taken passage on board of the said steamboat or vessel, lefl 
the said port of New York, in and on board of the said steamboat or vessel, as 
passengers on the said voyage. That the said steam boat or vessel proceeded on her 
said voyage, and while on tlie said voyage this deponent being in command of said 
steamboat or vessel, the said vessel then being on the high seas about twenty miiea 
north-north-east of Cape Cod, in the United States of America, on the seventh day of 
December instant, certain passengers on board the said vessel, namely, the said John 
C. Braine, H. C. Brooks, David Collins, Eobert Clifford, Linus Seely, George Eobinson, 
Gilbert Cox, Sobert Cox, H. A. Parr, and James McKinney, so being passengers on 
board the said steamboat or vessel, with force and arms, on the high seas, in and on 
board the said steamboat or vessel called the " Chesapeake," in a certain place u])on 
the high seas, distant about twenty miles from Cape Cod aforesaid, then being, in and 
upon this deponent and upon others the mariners then navigating the said vessel 
upon the said voyage, maliciously, wilfully, feloniously, and piratically did make an 
asf ault, and this deponent and others, the said mariners, then and there piratically, 
feloniously, wilfully, and maliciously, did put in bodily fear and danger of their lives 
on the high seas aforesaid, and then and there maliciously, wilfully, feloniously, and 
piratically took possession of the said steamboat or vessel and the cargo thereof; the 
said steamboat or vessel being under the charge and command of this deponent, and 
there and then with force and arms took the said steamboat or vessel, and cargo oT 
said vessel, from the care and custody of this deponent and the said mariners, against 
the will of this deponent and the said mariners, and then and there with force and arms 
upon the high seas aforesaid, in the place aforesaid, and within the jurisdiction of the 
ifnited States of America, piratically, wilfully, maliciously, and feloniously and violently 
did steal, take, and carry away the said vessel and cargo, and the said named persons 
did then and there with a pistol loaded with powder and leaden bullets shoot at, and 
feloniously, maliciously, wilfully, and piratically kill and murder one Grin Schaffer, 
the second engineer, he being then a hand employed in and on board the said steam- 
boat or vessel on the voyage aforesaid, and the said named persons having so taken 
possession of the said steamboat or vessel, put this deponent and others the crew of 
said vessel from the steamboat or vessel into and on boaiti a pilot boat, and the said 
named persons also then and there wilfully, feloniously, maliciously, and piratically,, 
with a pistol loaded with powder and leaden bullets, shoot at and wounded in the right 
knee and left arm one Charles Johnston, he, the said Charles Johnston, then and there 
being chief mate of thn said steamboat or vessel, and also then and there with a pistol 
loaded with powder and leaden bullets wilfully, feloniously, maliciously, and pirati- 
cally shot at and wounded in the chin one James Johnson, he, the said James 
Johnson, then and there being chief engineer in and on board the said vessel, and 
this deponent further saith that the said named persons having so taken possession of 
the said steamboat or vessel, they, the said named persons, proceeded from the said 
place where the said offences were committed, to and up the Bay of Fundy, and that 
naving proceeded to a place on the high seas about fifteen miles below Dipper Harbour, 
in the Province of Now Brunswick, one John Parker Locke came to the said steam- 
boat or vessel and boarded her, and immediately took charge and command of the 
said steamboat or vessel and cargo, against the will of deponent and others the 
mariners of the said ship or vessel. That until the styd John Parker Locke came on 
board the said vessel the said John C. Braine appeared to have command of the persons 
who so piratically took possession of the said ship or vessel as aforesaid, and this 
deponent further saith that he verily believes the said John C. Braino is now in the 
city of Saint John, in the Province of New Brunswick. 

(Signed) ISAAC WILLETT. 

Sworn at the city of Saint John, in the city and county of Saint John, 
this 25th day of December, A. D. 1863, before me, 

(Signed) IL T. Gilbert, P. M. and J. P. 
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F. 

WARRANT FOR THE APPREUE.VSION OP THE PRISONERS, ISSUED BIT THE POLICE 3IAOISTBATE. 

To any Constable or Peace Officer of the citi/y or city and county of Saint Jofm. 

Apprehend John C. Braino, H. C. Brooks, David Collins, Robert Clifford, Linus 
Seely, George Eobinbon, Gilbert Cox, Eobert Cox, H. A. Parr and James McKenney, 
and bring them before ma or some other Justice at the Police Office in the city of 
Saint John, to answer the complaint of Isaac Willett, of the State of New iTork, in 
the United States of America, master mariner, made on oath for having on the 
seventh day of Deceuibor, in the year of our Lord one thousand eight hundred and 
sixty-three, on the high seas, about twenty miles north-north-east of Cape Cod, in the 
United States of America, on the seventh day of December aforesaid, with force and 
arms, maliciously, wilfull}*, feloniously, and piratically made an assault upon the said 
Isaac Willett, and others, the mariners then on board, and in charge and command 
of the steamboat or vessel named the " Chesapeake," the said vessel being a vessel 
belonging to one Henry B. Cromwell, a citizen of the United States of America, 
and being of the value of sixty thousand dollars of lawful money of New Brunswick j 

and having on board a cargo of the value of eighty thousand dollars of like lawful 
money, and the said vessel being then on a voyage froin the port of New York, in 
the United States of America, to the port of Portland, in the said United States of 
America, and having then and there piratically, feloniously, wilfully, and maliciously 
put the said Isaac Willett, and others, the crew of the said vessel, in fear and danger of 
their lives on the high seas aforesaid, and having then and there maliciously, wilfully 
feloniously, and piratically taken possession of the said vessel and the cargo thereof, and 
with having then and there feloniously, wilfully, maliciously, and piratically stolen 
and taken the said vessel and cargo upon the high seas aforesaid, and also for having 
at the time and place aforesaid, feloniously, wilfully and maliciously, and piratically 
upon the high seas aforesaid, killed and murdered one Orin Schaffer, in and on board 
the said vessel on the said voyage, and also for having at the time and place aforesaid 
with force and arms, feloniously, wilfully, maliciously and piratically assaulted and 
wounded one Charles Johnston, and alsoibr having at the time and place aforesaid, 
feloniously, wilfully, maliciously and piratically assaulted and wounded one James 
Johnston, and to be dealt with according to law. The said complaint having been 
made and taken, and this warrant having been issued in pursuance of a warrant 
under the hand and seal of His Excellency the Honorable Arthur H. Gordon, 
Lieutenant-Governor, and Commander-in-Chief of the Province of New Brunswick, 
bearing date the twenty-fourth day of December, one thousand eight hundred and 
sixty-three, and made and issued in pui*suance of the Act of the Imperial Parliament 
entitled an Act for giving effect to a treaty between Her Majesty and the United 
States of America, for the apprehension of certain offenders. 

Dated this 25th day of December, in the year of our Lord one thousand eight 
hundred and sixty-three, and given under my hand and seal on the said date. 

(Signed) H. T. GILBERT, [l. s.] 

Police Magistrate and Justice of the Peace. 
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G. 

COMMISSION OF THE C. S. PRIVATEER " RETRIBUTION," AND TRANSFER TO CAPTAIN 

PARKER. 

JEFFERSON DAVIS, 

President of the Confederate States of America. 

To all who shall see these presents, greeting : 

Know ye, that by virtue of the power vested in me by law, I have commissioned 
and do hereby commission, have autnorizedand do hereby authorize, the vessel called 
the "Botribution" (more particularly described in the schedule hereunto annexed), 
whereof Thomas B. rower is commander, to act as a private armed vessel in the 
service of the Confederate States, on the high seas, against the United States 
of America, their ships, vessels, goods and effects, and those of their citizens, during 
the pendency of the war now existing between the said Confederate States and the 
said Fnited States. 

Tliis commission to continue in foi^co until revoked by the President of the 
Confederate States for the time being. 

Given under my hand and seal of the Confederate States at 

Eicbmond this 27th day of October, A. D. 1862. 
[l. 8.] 
By the Presiden t, (Signed) J EFFERSON DAVIS, 

[Signed] J. P. BENJAMIN, 

Secretary of State. 



SGH£DULi: OF DESCRIPTION OF THE VESSEL, 

Name — Eetribution. 
Tonnage — 150. 
Armament — 3 guns. 
No. of crew 30. 



(Endorsed.) 



State of South Carolina, ) 
District of Charleston. ) 

I hereby transfer the command of the schooner " Eetribution " to John Parker. 
AVitness my hand and seal this twenty-first day of November, 1862. 

Witness (Signed) THOMAS B. POWER. 

(Signed) W. F. Cot.c icic, 

Collector. 



H. 

ORDERS FROM CAPTAIN PARKER TO LIEUTENANT BRAINE. 

Orders. 

To Lieutenant-Commanding John Clibbon Brainc, you are hereby ordered to 
proceed to the city of New York, and State aforesaid, with the following officers ; 
First Lieutenant H. A. Parr, Second Lieutenant David Collins, Sailing Master Tom 
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Sayers, First Engineer Smith, and crew of 22 men. You will upon arrival 

there engage passage on board the steamer and use your own discretion 

as to the proper time and place of capture. Your action towards crew and paBsengers "^ 
will be strictly in accordance with the President's instructions. You will, ad 
circnmstanccs maypermit, bring your prize to the Island of Grand Manan for further 
orders, Seal Cove BLarbour if accessible. 

(Sirned) JOHN PAEKBE, 

December 2nd, 1863- ^Capt (7. S. Privateer ''Retribution:' 



I. 

COMMISSION TO DAVID COLLINS. 



To David Collins. 



1 



J. 

HEADING OP THE EVIDENCE, AC, RETURNED BY THE POLICE MAQISTRATS BEFORE THE 

JUDGE. 

David Collins, James McKinney, and Linus Soely stand charged before me, 
Humphrey T. Gilbert, Esquire, Police Magistrate of the city of Saint John, and 
one of Her Majesty's Justices of the Peace for the city and county of Saint 
John, acting under a warrant under the hand and seal of His Excellency the 
the Honorable Arthur Hamilton Grordon, C.M.G., Lieutenant-Governor, and Com- 
mander-in-Chief of the Province of New Brunswick, bearing date the twenty-fourth 
day of December, in the year of our Loixi one thousand eight hundred and sixty-three, 
and made and issued in pursuance of the Act of the Imperial Parliament, entitled, ^^ An 
Act for giving effect to a treaty between Her Majesty and the United States of 
America, for the apprehension of certain offenders," such warrant being directed to 
all and every the Justices of the Peace and the officers of justice within the 
Province of New Brunswick. — For that they, the said David Collins, James McKin- 
ney, and Linus Seely, (together with John C. Braine, H. C. Brooks, Bobert Clifford, 
George Eobinson, Gilbert Cox,Eobert Cox and H. A. Parr, not brought up before me 
for examination,) did, on the seventh day of December, in the year of our Lord one 
thousand eight hundred and sixty-three, upon the high seas, about twenty miles 
north-north-east of Cape Cod, in the said United States of America, ani within the 
jurisdiction of the said United States of America, and the circuit courts thereof, then 
being passengers in and on board a certain passenger and freight steamer called the 
*^ Chesapeake," United States of America Kegister, owned, belonging and appertaining 
to Henry B. Cromwell, a subject of the said United States of America, whereof Isaac 
Willett, also a subject thereof, was master while on a voyage fi*om New York to 
Portland, in the said United States of America, with force and arms turned pirates 
and the said steam vessel and the apparel and tackle thereof, of the value of sixty 
thousand dollars of lawful money of the said United States of America, and of the 
Province of New Brunswick, and n cargo owned by pcraons unknown, of the value 
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Eeposing confidence in your zeal and ability, I do hereby authorise and 
commission you to hold and assume the rank of Second Lieutenant, and this shall be 
your authority for any act, under orders from me, against the Government of the ^ 

United States, against the citizens of the United States, or against the property of 
either, by sea or by land, during the continuance of hostilities now existing. This 
commission to bear date from the Ist day of December, A. D. 1363. 

(Signed) J OHN PAEKER. 



59 



of eighty thousand dollars of like lawful money, then and there being in the said 
steam vessel, under the care and custody of the said Isaac Willott, as master of the 
said steam vessel, then and there upon the high seas aforesaid, within the jurisdiction 
aforesaid, about the distance of twenty miles north-north-east of Cape Ck>d aforesaid, 
with force and arms from the care, custodv and possession of the said Isaac Willett, 
and against the will of the said Isaac Willett, and the crew and mariners assisting 
the said Isaac Willett in the navigation of the said steam vessel, piratically and 
feloniously did steal, take and rui> away with, they the said David Collins, James 
McKinney and Linus Seely being passengers on board of the said steam vessel and 
in and on board the same on the high seas aforesaid, against the laws of the United 
States of America and the statutes of the United* Kingdom [of Great Britain and 
Ireland. 



K. 
return of the sheriff to the order of habeas corpus. 
Supreme Court, — 

I, James A. Harding, Sheriff of the city and county of Saint John, having 
chai*ge of the gaol of the said city and county, do hereby certify that David Collins, 
James McKinney and Linus Seely, named in the annexed oider, were in the gaol of 
the city and county of Saint John, for safe keeping, under a warrant trom H. T. 
Gilbert, 'Esquire, Police Magistrate and Justice of the Peace, from the following 
dates :--James McKinney, from the 26th of December last ; David Collins, from the 
27th day of December last, and Linus Seely, from the 1st day of January last past, 
except when ordered for examination by the said H. T. Gilbert, Police Magistrate 
and Justice of the Peace, up to 1 1 o'clock, or thereabouts on the morninff of the 24th 
day of February inst, when they were taken to the office of the said fi. T. Gilbert, 
Police Magistrate and Justice of the Peace. That they were committed to the gaol 
of the said city and county at mid-day of the 25th day of February inst., with the 
following, a copy of the commitment : — 

" City and county of Saint John, to wit : — ^To any Constable or Peace Officer of 
the city and county of Saint John, and to the keeper of the gaol thereof ; you, the 
said Constable shall convey David Collins, of the city of Saint John, 
labourer, James McKinney, of the same place, labourer, and Linus Seely, of the 
same place, labourer, charged before me, Humphrey T. Gilbert, Esq., Police Magis- 
trate of the city of Saint John, and one of Her Majesty's Justices of the Peace for 
the city and county of Saint John, acting under warrant under the hand and seal of 
His Excellency the Honorable Arthur Hamilton Gordon, C.M.G., Lieutenant- 
Governor and Commander-in-Chief of the Province of New Brunswick, bearing date 
the twenty-fourth day of December, in the year of our Lord one thousand eight 
hundred and sixty-three, and made and issued in pursuance of the Act of Imperial 
Parliament, intituled, " An Act for giving effect to a treaty between Her Majesty 
" and the United States of America, for the apprehension of certain offenders," and 
in accordance with the said treaty and Act, a requisition having been made to His 
Excellency the Honorable Arthur Hamilton, C.M.G,, Lieutenant-Governor and 
Commander-in-Chief of the Province of New Bmnswick, on behalf of the said United 
States of America, by James Q. Howard, Consul of the said United States, at the city 
of St. John, in the Province of New Brunswick, stating that John C. Braine, H. C. 
Brooks, David Collins, John Parker Locke, Eobert Clifford, Linns Seely, George 
Sobinson, Gilbert Cox, Eobert Cox, H. A. Parr and James McKinney, charged upon 
the oath of Isaac Willet and Daniel Henderson with having committed the crimes of 
piracy and murder on the high seas, within the jurisdiction of the said United States 
of America, on the seventh day of December, instant,. are, or some of them, are now 
in the city of St. John, within this Province, and requesting that the said John C. 
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Braino, H. C. Brooks, David Collins, John Parker Locke, Eobt. Clifford, Linns Seely, 
George Eobinson, Gilbert Cox, ;Eobt, Cox, H. A. Parr and Jas. McKinnej, may be 
delivered up to justice, according to the provisions of the said treaty ; such warrant 
directed to all and every the Justices of the Peace and officers of justice within the 
Province of New Brunswick, and is as follows : — (Here His Exceilency*s wari^ant is 
inserted, vide Appendix D.) 

And whereas on the receipt of the said warrant by me, and acting under and by 
virtue thereof, and in pursuance of the said Act of Parliament, I did examine Isaac 
Willott under oath, touching the tinith of the said charges set forih in the said 
warrant, and upon the evidence of the said Isaac Willett, in pursuance of th<S saifl 
Act of Parliament, I did, on the 25th day of December last, issue my warrant under 
my hand and seal for the apvjrchension of the said persons upon the charges aforesaid, 
in the woi-ds following : — (Here is inserted warrant of apprehension, vide Appendix 
F.) ^ - 

And David Collins, James McKinney and Linus Seely, three of the persons in 
the said warrant, having been found within my jurisdiction, and having been arrested 
and brought before me under and by virtue of the said warrant, and I having proceed- 
ed to the investigation of the charge of piracy charged against the said named persons 
so brought before mo, and upon the examination of the witnesses under oath touching 
the offence of piracy so charged against the partias so brought before me, and upon 
the evidence before me under oath, I do hereby, under the Act of the Imperial Parlia- 
ment, command you the said Constable or Peace Officer, to convey the said David 
Collins, James McKinney and Linus Seely to the common gaol of the city and countj- 
of Saint John, and deliver each of them to the keeper thereof on the charge of piracy, 
for that they having on the seventh day of December, in the year of our Ijord ono 
thousand eight hundred and sixty-three, on the high seas, about twenty miles north- 
north-east of Capo Cod, in the United States of America, with force and arms, 
maliciously, wilfully, feloniously and piratically made an assault upon the said Isaac 
Willett and others, the mariners then on board and in charge and command of the 
steamboat or vessel named the " Chesapeake," the said vessel being a vessel belong- 
ing to the United States of America, and registered in the United States according to 
the laws of such States, and belonging to one Henry B. Cromwell, a citizen of the 
United States of America, and being of the value of sixty thousand dollars of lawful 
money of New Brunswick, and having on board a cargo of the value of eighty 
thousand dollars of like lawful money, and the said vessel being then on a voyage 
from the port of New York, in the United States of America, to the port of Portland 
in the said United States of America, and having then and there piratically, feloni- 
ously, wilfully and maliciously put the said Isaac Willett and others, the crew of the 
said vessel, in fear and danger of their lives on the high seas aforesaid, and having 
then and there maliciously, wilfully, feloniously and piratically taken possession of 
the said vessel and the cargo thereof, and with having then and there feloniously 
stolen and taken the said vessel ahd cargo upon the high seas aforesaid, there to remain 
until delivered pursuant to the requisition as aforesaid. And you, the said keeper, shall 
i-eceive and safely keep each of them upon the said charge until delivered pursuant 
to ;>uch requisition as aforesaid. 

Given under my hand and seal at the city of Saint John, in the city and county 
of Saint John, this twenty-fifth day of February, in the year of our Loni 
one thousand eight hundred and sixty-four. 

[L.S.] (Signed) H. T. GILBERT, 

A Justice of the Peace for the city and county of Saint John 
and Police Magistrate for said city. 

And this is the cause of the detaining the said David Collins, James McKinney 
and Linus Seely, whose bodies I have ready. 

(Signed) James A. Harding, 

26th February, 1864. Sheriff of the city and county of Saint John, 
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" E " and '' M." 

(Telegram.) 

Montreal Tklegrapii Company, 

Ottawa, July 12, 1876. 

By telegraph from Victoria, B.C., 

To Hon. the Secretary of State. 

Extradition returns mailed to-day showing tlireo (3) cases murder, one (1) 
attempt to murder, two (2) highway robbery, one (1) arson from British Columbia 
into United States; in each of these seven (7) cases prisoners were demanded, extra- 
dited and tried on some charge without special stipulation beyond treaty. There 
was no case of extradition from United States into British Columbia. Eeturas now 
sent are now however incomplete and of doubtful exactness in detail for reason stated 
therein. 



(Signed) 



JOS. W. TRUTCH, 

Lieutenant-Qovernor, 



No. 21, 



F " and '• N.' 



Province op Prince Edward Island, 

Government House, 5th June, 1876. 

Sir, — I have the honor to acknowledge the receipt of your despatch No. 1,110 on 
<i97 of the Slst ultimo, requesting a return to be transmitted to your Department, 
showing the cases of extradition in which this Province or parties therein have been 
concerned, in accordance with the form forwarded in your despatch, between the 9th 
August, 1842, the date of the Extradition Treaty between Great Britain and the 
United States of America, and the entry of this Province into the Dominion, and I 
beg to inform you that no cases of extradition by virtue of the treaty alluded to have 
ever occurred from this Province, and none under it from the United States to this. 
Province. 

I have, &c., 

(Signed) E. HODGSON, 



Lieutenant'Gcvemor, 



Hon. the Secretarv of State, 
Ottawa. 
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Return of all Cases of Extradjtion of Prisoners from the Dominion of Canada to 
the United States under Treaty between Great Britain and the United States, 
between Ist July, 1867, and 1st May, 1876. 



. Charts on 



which Prisoner was 



Name 
of Prisoner. 



Date I ^^''T^ 
of Warrant of p^^ jj^^^^^ 
Extradition. ^^1^ 



Frank Reno and C. 
Anderson. 



Isaac Marsh, aliaa J. 
S. Morton, and C. 
Ballard, alias C. 
E.Thompson. 

A. Stanley, a^ia^Mc- 
Donell. 



Henry Miller and 
Clay Matthews. 

Henry Travers, aliat 
Charles AUec. 




Whether any Special 
Stipulation beyond 
those in Treaty was 
required or con- 
ceded by either 
Country as a condi- 
tion of Surrender. 



Henry Martin 



John A. Smith Forgery 



Assault with 
intent to 
commit 
murder. 



Robberv, 



Assault with 
intent to 
commit 
murder. 

Robbery 



Forgery and 
utterance 
of forged 
paper. 



1868..! Information 
not obtain- 
able. 



do 
do 



None. See papers annexed, 
marked " B b." 



Dec. 19, 1868.. 



James Elliott., 
R. B. Caldwell 



Robbery, 
Murder.. 



Forgery andjFeb. 18, 1869.. 
utterance 
of forged 
paper. 



do 



do 

do See papers annexed, 
marked »*0 c." 



do 



do ... do 



Robbery. 



Dennis Cahill. 



Albert J. Gould. 



George H. Hans. 



Charles Baker, alias 
Thos. Wilson, alias 
Augustus Burke.... 



Robbery 
Murder.. 



Robbery. 



Forgery and 

uttering 
forged paper 

Assault with 
intent to 
c m mi ti 
murder. 



April 8, 1869.. 

June 7, 18G9.. 

Dec. 15, 1869.. 
March 8, 



do 



do 



do 



do 



do 



do 



Jan. 15, 1870.. 



Forgery 



Jan. 21, 1870.. 



Forgery and 

uttering 
forged paper 

Assault with 
intent to 
commit 
murder. 

No charge 
specified 
but the pris- 
oner spoken 
of as being 
now held in 
custody at 
Toronto. 



Robbery iRobbery Dec. 6, 1870.. 

Forgery Forgery ^Oct. 28, 1871.. 



1870..lBribingU.S.I do 
, Revenue; 
Officers. 



Information 
not obtain- 
able. 



do 



do 



I 



P. F. Den.ifhey .Murder '.Murder. 



Oct. 7, 1872. 



do 
do 

do 



do 

I 

I 

...1 do 
I 



do 



See papers annexed, 
marked ** D d." 



do See papers annexed, 
marked " E. e." 
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Eeturn of all Cases of Extradition of Prisoners from the Dominion of Canada to the 
United States under Treaty between Great Britain and the United States, 
between Ist July, 1867, and Ist May, 1876. — Concluded, 



Charts on 
which Prisoner was 



Name of Prisoner. ! 



C. H. Foster. 



Demanded. 



U 1 1 e r i n IF 
forged pap' r 



Extradited. 



Date 

of Warrant of 

Extradition. 



{ 



U 1 1 ering 
forged paper 



Perry Burke 

Angk Tripp 

Emil Lowistein... 
Joseph Hokanno. 

Saml. Fraser 

Israel Rosebann. 
Wm. Johnson 



Dec. 24, 1872.. 



Cnarges 
on which 
Prisoner was 
Tried. 



Whether any Special 
Stipulation beyond 
those in Treaty was 
required or con- 
ceded by cither 
Country as a condi- 
tion of Surrender. 



Information 
not obtaih- 
able. 



J 



I. 



Wm. Beverley., 



Robbery 

Arson 

Murder 

do 

Robbery 

Arson 

Utterin g 
forged pap'r 

Assault with 
intent to 
commit 
murder. 



Dabney G. Jones. 



Robbery 

Arson 

Mnrder 

do 

Robbery.... 



None. 



Dec. 2, 1872.. 
Aug. 23, 1873.. 
S.'pt. 20, 1873.. 
Sept, 29, 1873. 
Jan. 5, 1874.. 



Arson |Feb. 20, 1874.. 

Uttering April 13, 1874.. 
forged paper 



do 
do 
do 
do 
do 
do 
do 



Copy of judgment 
in this case has 
alreadjr been 
transmitted to 
the Secretary of 
State for the 
Colonies. 



Murder 



Charles Worms iForgery 



Andrew St. Martin... 



Assault with 
intent to 
commit 
murder. 



Assault with 
intent to 
commit 
murder. 



Murder... 
Forgery. 



Oct. 9, 1874.. i do 



Assault with 
intent to 
com mit 
murder. 



Mar. 21, 1876.. 
April 11, 1876.. 



April 12, 1876.. 



do 
do 



do 
do 
do 
do 
do 
do 
do 

do 



do 



See papers annexed, 
marked ** F f." 



do 



do 
do 



Cop^ of judgment in 
tnis case ha.<« al- 
ready been trans- 
mitted t# the Sec- 
retary i t ^State for 
the Culonit'S. 



do 



« B b." 



RE HBXRY MARTIN. 



A letter is herewith furnished from Messrs. Cameron and McMichael, of Toronto, 
but no communication was ever made to the Government of Canada of any such 
i-cmarks of Mr. Justice Morrison, other than those contained in this letter and no 
action was taken thereon by the Government of Canada. 

A ceHified copy of the I'equisition of the United States Government was fiu*nished 
to Messrs, Cameron and McMichael as requested by them, but without any comment. 

The recoitis do not give any further infonnation. 
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Toronto, 15tli August, 1868. 

Sir, — One Gcorgo II. Martin was extradited fi*om this Province some weeks 
ago, on a charge of robbing the Merchants' Union Express Company. The learned 
Judge, Mr. Justice Morrison, before whom the said Martin waa brought on a writ of 
habeas corpus, expressed the opinion that the evidence against the accused was very 
slight, and he remanded him'for extradition upon the faith that the United States 
Government would not permit the accused to be proceeded against on any charge 
other than that of robbery ; nevertheless, as soon as the prisoner %vas taken across 
the lines, he was arrested by the Express Company on a civil process. His counsel 
in the State of Now York" have obtained a habeas corpus for his discharge, and 
require as a part of the case to be presented on his behalf a certified copy of the 
requisition of the Government of the United States upon the Government of Canada 
for the prisoner's extradition. We acted for the prisoner while under arrest in 
Canada, and have now the honour to request that you will direct a certified copy of 
the said requisition to be furnished to us for ti-ansmission to the said G. H. Martin 
to be used as aforesaid. As the prisoner is restrained of his liberty, it is important 
that the certificates, if granted, snould be forwarded at the earliest possible moment, 
we would therefore respectfully ask to bo favoured with a reply at your earliest 
convenience. 

We have, &c., 
(Signed) CAMERON & McMICIIAEL 

The lion, the Secretary of State, 
Ottawa. 
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C c' 

The Queen v, Frank Reno and Charles Anderson. 

Extradition — xishburton Treaty — 31 Vict. cap. 94 —Police Magistrates — 2^ 
Vict., cap. 20 — Habeas Corpus — Retuni to. 

The express car of a railway train on one of the roails in one of the United 
States of America was broken into and plundered by fi\Q or more men, two or three of 
whom fired at the conductor, who was endeavouring to stop them as they were moving 
oif with the engine, &c. The conductor was at the time about eight feet from the 
person who fired the firet shot, and the ball passed through his coat. This pei'son 
was a brother of the prisoner Reno. The express messenger swore to the identity of 
the prisoners and as to the identity of the person who fired the first shot. The 
prisoners were arrested in Canada at the instance of the Express Company, and 
demanded for extradition by the United States authorities. The prisoners offered 
evidence on their examination to prove an alibi, 

A writ of habeas corpus directed to a gaoler was sent to the Clerk of the Crown, 
with a return stating that ho held the prisoner under a warrant of committal 
annexed, but was unable to produce them for want of means to pay for their con- 
veyance. This return having been marked by the clerk " Returned to, filed, &c." 
A Judge in chambers allowed these papers to be.withdrawn for the purpose of having 
another return made. The prisoners were afterwards produced with the writ, to 
which the foregoing return was anne:fed, and another stating that the prisoners were 
held under the warrant already spoken of, and a subsequent warrant by which an 
alleged defect in the firet was intended to be cured. 

Held : 1. That the first return was in fact no return, merely alleging matters 
of excuse for not making a return. 

2. That a return cannot be filed until it has been read before the Judge, and that 
the second return was authorized. 
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3. That the woixls in the first warrant, " did feloniously shoot at, &c., with 
intent to kill and murder " are included in the words used in the Extradition treaty 
and Act, which speaks of an "assault with intent to commit murder," and therefore 
the warrant was not bad on that ground. 

4. That it is not indispensable that the authority of the Magistrate should 
be shown on the face of a warrant of commitment, and where the crime has 
been committed in a foreign country, and the committing Magistrate has (as Mr. 
McMicken had in this case) jurisdiction in every county in Ontario, the wawant is 
not bad, though dated at Toronto, the county mentioned in the margin being York, 
but directed to Constables, &c., of the county of Essex, and being signed by the Police 
Magistrate as such for the county of Essex. 

5. That 28 Vict., cap. 20, authorizing the Governor to appoint Police Magis- 
ti'ates, relates to the administration of justice and is within the powers of the Legis- 
lature of Ontario and is still in force. 

6. That under 31 Vict , cap. 94, the last Extradition Act, all that the commit- 
ting Magistrate or the court or a Judge has to do is, to determine whether the 
evidence of the criminality would, according to the laws of Ontario, justify the 
apprehension and committal for trial of the a<icu8ed if the crime had been committed 
therein, and that such decision, if adverse to the prisoner, does not conclude him, as 
the question of extradition or discharge exclusively i*ests with the Governor General. 

7. That under the circumstances of this case there was sufficient prima facie 
evidence of the criminality of the prisoners to warrant a refusal to discharge them, 
and that there was evidence to go to a jury to lead to the conclusion that the intent 
of the prisoners was, at the time of shooting, to commit muixler. 

8. That evidence offered to a Magistrate by a prisoner on an examination of 
this kind by way of answer to a strong prima facie case, may perhaps properly be 
taken, but would not justify the Magistrate in discharging the prisoner. And 
qucere whether it was not the intention of 31 Vict, to transfer to the Grovernor 
exclusively the consideration of the evidence that he might determine whether the 
prisoner should be delivered up. The Magistrate cannot weigh conflicting evidence 
to try whether the prisoner is guilty of the crime charged. 

9. The duty of the court or a Judge on a habeas corpus in such cases is to deter- 
mine on the legal sufficiency of the commitment, and to review the Magistrate's 

K. decision as to there being sufficient evidence of criminality. 

[Chambers, October 4, 1868.] 

A wi*it of haieas corpus ad subjiciendum under the statute of Gar. 11 was issued to 
the gaoler of the county of Essex. ?{; * * 

Drapery CJ, : The case for the prosecution may be thus condensed. The 
express car of a railway train which was passing through the county of Scott, in the 
State of Indiana, one of the United States of America, was bix)ken into and plun- 
dered by a party of five or six, and probably more, men, two or three of whom fired 
^t the conductor of the train, who endeavoured to stop them as thay were moving oil' 
with the engine and this car. The first shot was tired when the conductor was 
about eight feet from the man who fired, and the ball passed through the conductor's 
coat near his body. The conductor knew the man who fired it, he being a brother 
of the prisoner Beno. The two prisoners are positively sworn to by the express 
messenger as having broken into the express car, with a third, whom he afterwards 
saw in custody and identified, and who was the man that fired the fiorst shot at the 
conductor. 

%2^ ^If «^ %1^ ^0 

•fc *r* ^j^ 9n *T» 

Coming to the remaining question of law arising on the facts of this case, it must 
be observed that the proceeding against the prisoners is founded on the statute of 
Canada, 31 Vict., ch. 94. 

The recital of that Act states the treaty of the 9th August, 1842, between Her 
Majesty and the United States of America providing for the mutual delivery of all 
17—5 
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persons, who, being charged with the crime of mui-der, or assault with intent to commit 
murder^ or piracy (and womo other offences) should seek an asylum or should be 
found within either territory " provided that this should only be done upon such 
" evidence of criminality as according to the laws of the place where the fugitive 
" or person bO charged sliould be found, would justif}' his apprehension and commit- 
" mont for trial, if the crime or offence had been there committed." 

Under the first section, the Magistrate in this case had clear authority to initiate 
roceediugs against the prisonei's, and upon their apprehension on a warrant issued 
,y him, to examine upon oath any person or persons touching the truth of such 
charge, and upon such evidence as according to the law of this Province (Ontario} 
would justify their apprehension and commital for tiial if they had committed the 
crime charged therein, to issue a warrant for their commitment to the proper gaol, 
whicii in llie present ctise is the gaol of the county of Essex. ' 

The statute gives no authority except to commit for the purposes specified in 
the Act. If the evidence does not justify this step, the accused must be discharged. 
There can be no bail required as a condition of the discharge. 

There is some language of Lord Tenterdon in the case of Box 175. Gouriay, 7 B. 
& C. ()()9, not inaj)pUcable to such case : 1 may quote it verbatim : 

^•The commitment authorized by the Act of Parliament is very peculiar. It is 
*' not a commitment for safe custody, in order that the party may afterwaixls he 
" brought to trial within our jurisdiction ; nor is it a commitment in execution," It 
is a commitment for safe custody only until the Governor, on a requisition made by 
the United States, shall, by his warrant, order the persons committed to be delivered 
to the person authorized by the United States to receive them, to be tried for the 
crime charged ; or the Governor may order their discharge, as a copy of all the 
testimony taken before the committing magistrate is to be transmitted for his (the 
Governor's) information. This provision was notconUiined in the two former statutes. 
The question of. extradition or dischai-ge is therefore vested exclusively in the 
Govern or- General, whose decision may po^sibly be influenced by considerations which 
a court could not entertain ; and, as appears to me, all that the committing magistimte 
— or the judge or court before whom the accused is brought upon habeas ro/yu*— has 
to do, is to determine whether the evidence of criminality would, according to the 
laws of this Pi ovince, justify the apprehension and committal for trial of the accused, 
if the crime chai'gcd had been committed (or alleged to have been committed) therein. 
Following this as the rule there appoare to me no doubt that there was evidence 
to sustain a charge of assault with intent to commit muixler. But it is objected that 
this is not the charge laid in the first information, which, on the contrary, is in these 
woiils : that the prisoners "did feloniously shoot atAmericus Whedon with intent in 
BO doing him, the said Americus Whedon, feloniously, wilfully, and of their malice 
aforethought to kill and murder." It certainly would have been the more prudent 
course to have followed the precise description of the offence given by the statute, 
but if the charge, as laid in the infonnation, involves an assault with intent to commit 
murder, and the evidence sustains the charge of assault with that intent, and after 
the evidence taken the accused are committed on a charge following the very words 
of the treaty and statute. 1 think it would be discl'cditable to the administration of 
the law if the verbal variance between the information and the statute were allowed 
to prevail. That shooting at a man with intent to murder him involves an assault 
cannot be denied. An assault with intent to murder may be proved in various ways, 
when by an act of violence it is the intention of the assailant to murder. Here, the 
particulai* mode in which it was endeavoured to execute that intent, a mode which 
includes an assault, is expre^sed, it limits the charge to one pai'ticulai* mode of 
assaulting, but it is not the less a charge of assault with the felonious intent; and 
unless the precise words of the statute must be followed, it expresses the same charge 
which the .statute expresses. If the words of the statute were exactly followed, the 
charge would be well laid; but the converse is not true, viz., that the charge is in- 
tjulliciently made unless the very woixls are followed. I think, therefore, that the 
tirat warrant might be upheld. 
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As to the seooud warrant there is no euch difficulty, but it is objected that the 
facts pi*oved are as mach evidenceof other felonioas intent as of the intent to murder, 
and therefore the intent to mui*der is left uncertain on the evidence, and so there is 
not sufficient evidence of the offence of an assault with intent to murder. The 
question of intent is for the jury. 1 apprehend that if on such evidence before one of 
our courts a jury found a prisoner guilty of an aj>sault with intent to murder, it 
could not be denied that the evidence fully warranted the lindiug. If so, this objec- 
tion fails. 

It has also been urged, and very strongly, that the evidence shows that the 
intent of the p:irties in the tirst instance wius to sieal — not to murder, that the shooting 
at with intent to murder the conductor was no part of the original intent ; that a new 
intention to commit a diiterent felony though coupled with an act to commit it can 
only be fastened on those who actually shared in both the new intent and act, and 
that the evidence does not establish this against the prisoners. 

After carefully examining the evidence, I am prepared to say that it may not 
and ought not to satisfy a jury that these two prisoners and Simon Beno were all 
three together when the shots were tired, and that two of the prisoners, possibly each 
of them, shot at the conductor. 

There were, according to Harkins' deposition, the throe who entered the express 
car almost directly after the shots wore fired. There were others of the party at the 
same time on the engine, managing it. I do not perceive the bearing of the case of 
Eox V. Cruse, 8 C. and P. 541 ; 2 Mood C. C. R. 53. It e^stablishes that the jury must 
bo satisfied that the prisoners must have had in their minds at the time of the shoot- 
ing, an intent to murder. I think there is evidence to go to a juiy to lead to that 
conclusion, as I think, if ihe conductor had been killed, there was evidence against 
them all of murder. 

As to the effect to be given to the evidence put in on bebalf of the prisonei'S 
before the committing magistrate, I coubiider for the ])iu'posos of this case that it was 
pi-operly received. Some portion of it was given by persons on whose character and 
respectability the prisoners' counsel appeared to place little reliance, and there was 
some important evidence by way of rebuttal. But that such evidence, when otfered 
by way of aii.^wor to a strong priynd facie case, would have jus tided the magistrate in 
discharging the prisoners, I cannot for a moment admit. 

indeed, I have not yet been free from doubt whether it was not the intention of 
the Legislatui-e by the last Act (31 Vict.) to transfer to the Governor Genei*ai ex- 
clusively the consideration of all the evidence, that ho may determine whether the 
accused should be delivered up. If thor© is not suiHoieiit evidence of criminality the 
magistrate ought not to commit; if there is, 1 think ho ought, notwithstanding there 
is evidence sufficient, if true, to sustain an alibi. On habeas corpus the court or judge 
would determine upon the legal sufficiency of the conunitinont to hold the accused in 
confinement, and would further review the magistrate's decision as to there being 
sufficient evidence of criminality. As at present advised, I think they would leave 
any other considerations presented by the evidence brought forward by the accused 
to the Governor. I do not venture to s ty there would be no exception to this 
course, but it is very easy to point out the dinger that contrasting conflicting 
evidence, or considering the credibility of witnesses and similar matters might lead 
to. It would for many purposes be assuming the functions of a jury, and trying the 
whole merits of a case upon an inquiry instituted only to ascertain if there is such 
evidence of criminality as would justify the apprehension and committal— not the 
conviction— of the accused. 

The treaty would be waste paper if a magistrate appointed to conduct only a 
preliminary investigation, should, after hearing sufficient evidence of criminality, 
take upon himself to decide that the incriminating evidence was worthless, or was 
displaced, because witnoases on the pnsoners' bahalf swore to a state of facts incon- 
sistent with the incriminating evidence,— for example, as in the present c^e, swear- 
ing to an alibi. If the magistrate discharges the accused because ho thinks their 
witnesses are entitled to more credit than those for the prosecution^ he goes not only 



I 



I 



68 



beyond the letter, but also, as I think, beyond the true meaning of the Act, which 
only confei'S authority on him to inquire whether the evidence of criminality is, ac- 
cording to the laws in force here, sufficient to sustain the charge. If he discharges 
because the evidence pro and con is equally strong, and ho cannot tell which side is 
telling the truth, he is, in my humble judgment, equally in error, because he is as- 
suming the functions of the tribunal to which belongs the trial of the prisoners' 
guilt, instead of limiting himself to the qucjitiou directed by the statute. 

I have heard an intimation that a ooiiti-aiy course has been adopted in a case in 
this Province ; that after positive testimony had been given to establish the offence 
charged, a witness for the accused was admitted, who sAvore that he, the parties ac- 
cuKcd, and the witness who swore positively against them, had confederated to get 
possession of the money, not by an act of I'obbory with violence, but by the willing 
connivance of the' person in charge of it, and who was the princij>al witness against 
the accused ; in effect, that he was a particeps criminis in embezzling or stealing the 
money, which was not, therefore, omaincd b}' robberj*, and therefore the crime 
actually committed did not come within the treaty; and that this conclusion was 
arrived at, and the accused was dischai'ged. The facts may not have been accurately 
stated to me, but, assuming such a case, T could not have brought myself to such a 
conclusion. I do not inquire what effect such evidence would or ought to have been 
before a tribunal sitting to try the accused on a charge of robbery ; Dut I repeat what 
has often been said, that we must assume that courts in other countries will be 
governed by the same general principles of justice which prevail in our courts; that they 
will give the proper weight to the evidence for tiio dj'onco lu our cjurts w )ald give, 
and that to them should be left, so far as the merits arc concerned at least, the trial 
of those questions which would be tned in similar Cii>es b}^ our own tribunals. The 
object of the treaty is to subject parties against whom a charge coming within the 
statute is sustained by sufficient evidence of criminality, to bo put upon trial before 
the proper tWbunal. It would bedelbatc\i it', on mriking the ])re!iminary inquiry, the 
case on both sides were heard, and in olfect, so fur as the execuLioa of the treaty is 
concerned, were disposed of, — 

I decline to discharge these prisoners, — 

1. Because I am of opinion that the committing magistrate had lawful authority 
to deal with the case. 

2. Because I think thcio was sufficient evidence of criminality. 

3. Because I think there was sufficient warrant of commitment. 

4. Because my refusal to discharge does not conclude the prisoners, for the statute 
confers upon a higher functionary the power to grant or to withhold the wai*rant for 
extradition. 

Order accoixlingly. 



'* D d." 
Schedule of Papers annexed hereto. 

1. Petition of E. B. Caldwell to His Excellency the Governor-General complain- 
ing that he is to be tried for an offence, not that for which he was extradited nor a 
crime within the Ashburton Treaty. 

2. Judgment of Mr. Justice Benedict, of tlie X. S. Circuit Court, New York, 
referred to in the petition allowing a demuiTOK, to Caldwell's plea setting up this 
defence. 

3. Minute of Privy Council of Canada of 8th February, 1871, recommending the 
transmission of all papers in the Ciise to the Secretary of State to the Colonies. 

4. Despatch from the Secretary of State for the Colonies to His Excellency the 
Gavernor-General (Xo. 420 of May 16, 1871\ intimating that the case was not one 
in which Her Majesty's Government would be justified in claiming the re-surrender 
of the petitioner, and informing His Excellency of the views of Her Majesty's. 
Government upon the case. 
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To His Excellency and Lordship the G-ovemor Qenercd of the Dominion of Canada : 

The humble petition of Eichard Baker Caldwell, of Preacott, in the County of 
Grenville, in Ontario, in the Dominion of Canada, respectfully represents — 

That your petitioner has been, ever since the month of May, in the year 1869, 
a resident with his family at Prescott aforesaid, engaged in establishing the business 
of manufacturing boards and shingles, and that his family still there resides : 

That your petitioner was forcibly taken from his said residence upon a warrant 
issued by His Honor Alexander McNab, Police Magistrate at Toronto, upon the 
information and complaint of Albert Duane Shaw, of the city of Toronto, American 
Consul, stating that your petitioner was guilty of the crime of forgery committed 
within the United States of America : 

That said charge of forgery was entirely false, and was cunningly devised and 
intended for the purpose of bringing your petitioner within the limits of the United 
States of America, so that he might be held amenable for certain alleged offences 
which were not extraditable under the provisions of the Ashburton treaty : 

That after the arrest of your petitioner upon said charge of forgery, and after 
hearing the evidence offered by said A. D. Shaw to substantiate said charge, your 
petitioner was upon said charge and by the authorization of your Lordship in 
pursuance of the provisions |of the treaty between Her ;Britannic Majesty and the 
United States of America, commonly called "The Ashburton treaty," ratified 
August 9th, 1842, providing for the extradition of persons charged with certain, 
offences, extradited and delivered over to the authorities of the United States, as by 
the certificate of the said Police Magisti*ate hereunto annexed will more fully and at 
large appear : 

That your petitioner ever since he was so forcibly taken out of the Dominion of 
Canada has been confined in a gaol in the city of New York : 

Tour petitioner further humbly shows that the charge of forgery made against 
him, under which he was taken from his fkmily and home in Canada and brought to 
and confined in a gaol in New York, is wholly false, and is made colourable only by 
the oaths of witnesses who acknowledge that they committed the crime, and say that 
your petitioner was an accessory or accomplice with them : 

Your petitioner further humbly shows that ever since he was so brought to New 
York he has been anxious to be tried upon the charge for which he was so extradited : 

That an indictment has been found against your petitioner in the Circuit Court 
of the United States for the Southern District of New York lor the alleged offence 
under the Acts of Congress of the United States of bribing officers of the Customs 
and of the Internal Eevenue Department, and that he is about to be tried for said 
alleged offences, which said alleged offences your petitioner is advised do not fall 
within said treaty, known as the Ashburton treaty, or any other treaty between 
Great Britain and the United States of America: 

That your petiti:)nor upon being called upon to plead to said indictment did 
inter|X)se a plea to the Jurisdiction of said court in the words following, to wit : 

•* The said Hichard B. Caldwell having heanl the indictment against him read, — 
says that this court ought not to take cognizance of the offence in said indictment 
specified, because, protesting that he is not guilty of the same, he nevertheless says 
that at the time when he was arrested and brought within the jurisdiction of this 
court he was a resident of Prescott, in the Province of Ontario, Dominion of Canada, 
and was brought into the joi'isdiction of this court on a charge of forgery under the 
provisions of the treaty between Her Britannic Majesty and the United States of 
America, commonly called the Ashburton treaty, ratified August 9, 1842, providing 
for the extradition of persons charged with certain offences, and that the offence 
specified in said indictment is not one of the offences mentioned in said treaty, and 
that this court has no jurisdiction in the premises." 

" And this, he, the said Kichard B. Caldwell, is ready to verify, wherefore he 
prays judgment if this court will or ought to take cogniztance of the said indictment, 
and that he may be dismissed and discharged." 



Vss. 



) United States of America, 

State op New York. 
City and County of New York. 

Eichard Baker Caldwell, of Prescott, in the county of Grenville, in the Province 
of Ontario, in the Dominion of Canada, being duly sworn, doth depose and say that 
the foregoing petition is in all respects true in substance and matters of fact. 

(Signed) EICHARD BAKER CALDWELL. 

Sworn this 12th day of January, A.D. 1872, before me, 
• (Signed) WILL. L. GARDNER, 

/ . . Notary Public, N Y.C 
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That a demurrer was interposed in behalf of the Government of the United 
States wherein and whereby the facts in said plea stated were admitted, and that the 
said court thereupon rendered an opinion and judgment upon said plea and demurrer 
of which an exemplified copy is hereunto annexed; and while your petitioner 
humbly craves your Tjordship's attention to the whole of said opinion, he particularly 
prays attention to the following passaii^e therein contained : — 

" The prisoner was brought within the jurisdiction of the United States by 
virtue of a warrant of the Executive A uthority of a foreign Government upon the 
requisition of the Executive Department of the United States, and while abuse of j 

extradition proceedings and want (;f good faith in resorting to them doubtless f 

constitute a good cause of complaint between the two Governments, such complaints \ 

do not form a proper subject of investigation in the courts, however much those 
tribunals might regret that they should have been permitted to arise." 

Tour petitioner further shows that he is advised by his counsel and believes, 
and therefore respectfully submits that it has always been the decision and deter- 
mination of the Governments of Great Britain and the United States of America 
not to permit any person to be taken from the territory of either to be put upon 
trial in the other, except for the particular offences specified in their mutual treaties, 
and that the authorities and cases in support of this position are quoted at large in 
"Forsyth's Cases and Opinions on Constitutional Law," published at London, 1869: 

That it is in violation of the law of nations and of the spirit and true intent and 
meaning, if not of the very language of the treaties between Great Britain and the 
United States, that your petitioner has been taken from his home in Canada upon 
pretence that he was guilty of a crime for which he might properly be extradited, 
and is now put on trial for an alleged offence, for which exti-adition could not have 
been demanded or permitted. 

Your petitioner, therefore, humbly prays your Lordship to ask of the Crovem- 
ment of the United States of America that it do not permit your petitioner to be 
tried for any other offence than that upon pretence of which your Lordship allowed 
the warrant for extradition, or at least not for any offence upon charge .whereof your 
Lordship would not linve allowed said warrant of extradition to issue : 

Also that the said Government of the United States of America may grant to 
your petitioner an early trial for the offence whereof he was charged and extradited 
and of which he avers himself innocent, or if said Government cannot or do not 
within a reasonable time establish that your petitioner ie guilty of an offence for 
which his extradition could be properly demanded then that said Government cause 
your petitioner at their own expense to be retuimed to his home at Prescott in 
Canada: 

And your petitioner as in duty bound will everpray, &c. 

Dated Ludlow Street Gaol, in the city of New York, this 12th day of January 
ISTl. 

(Signed) RICHARD BAKER CALDWELL. 

Wm. Wbmf. Anthou, 

Counsel for Petitioner, 

16, Exchange Place, New York, 
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State of New York, 1 • 

City and County of Xew York, j ^ ' 

I, Charles E. Loew, Clerk of the city and county of New York, and al«o Clerk of 
the Supremo Court for the said city and county, being a court ot record, do herthy 
certify that \Vm. L. Gardner, before whom the annexed deposition was taken, was, at 
the time of takine: the same, a notary public of New York, dwelling in said city and 
county, duly appointed and sworn, and authorized to administer oaths to bo used in 
any court in said state, and for general purposes, and that his signature thereto is 
genuine as I verily believe. 

In testimony whereof I have hereunto set my hand and affixed the seal of the 
said court and county, the 12th day of January, 187 1. 

(Signed) Charles E. Loew, 
(L.S.) Ckrh 



Casada, Provincb OF QuEBio, r The information and complaint of Albert Duane 

County OF YoRKjOiTY OF Toronto J Shaw, of the city of Toronto, American Consul, taken 

To wit-- \^ on oath before me. Alexander McNabh, Ksquire, police 

Magistrate in and for the said city, the twenty-first day of January, in the year of 

our Jx)rd one thousand eight hundred and seventy. 

The said informant, upon his oath, saith that he is informed an(i verily believe 

that --' ^■-^~"-' ^ ^-., .. , . « ^. xr , .„ .!._ CI..*. .X. XT 

Yorl 

about the third day of April in the year of our Lord one thousand eight hundred and 
sixty-seven, unlawfully and feloniously falsely make, forge, and counterfeit the 
endorsation "Jacob Ring " on the bill of exchange marked '• A,'* herewith produced, 
with intent to defraud the United States of America against the form of the statute 
in such case made and provided, and did at the said city of New York, on the day 
and year aforesaid, unlawfully aiid feloniously utter the false, foi-ged and counter- 
feited endorsation '- Jacob Ring" on the said bill of exchange marked " A" with 
intent to defraud the said United States of Amei'ica, the said bill of exchange 
amount drawn by F. E. Spinner, treasurer of the said United States of America, as such 
trejisurer, on the Fifth JSational Bank, New York, and bearing date at the city of 
Washington, in the said United States of America, the thirtieth day of March in the 
year of our Loi\l one thousand eight hundred and sixty-seven, payable to the or ler 
of " Jacob Ring " at sight, for the sum of three thousand eight hundred and nineteen 
dollars and seventy-tivo cents. That the said informant verily believes from infor- 
mation received that the said Richard B. Caldwell is at present in the city of Toronto. 
The informant therefore prays that a warrant may issue and justice done in the 
premises sworn before me at the city of Toronto, this 21st January, 1870. 

(Signed) A. MacNAB, P.M. 

A. D. SHAW, 

U. S. Consul. 

I, Alexander MacNab, Police Magistrate in and for the city of Toronto, do 
hereby certify that the two sheets of paper annexed, hereb}' marked with the letters 
"A" and " B," contain a true copy of tne information sworn before me on Avhich I 
issued a warrant for the arrest of Richard B. Caldwell, and the said Caldwell was 
an'ested on said warrant and committed, after hearing the evKience offered by said 
A. I). Shaw, to our common gaol in said charge, and was on said charge extradited 
and delivered over to the United States authoriti^»s. 

In witness wheieof 1 have hereunto set my hand and affixed my seal of office 
this 18th day of October, A.D. 18T0. 

(L'"^.) (Signed) A, MacNAB, P.M. 
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Tete President op the United States of America. 



To all to whom those presents shall come, greeting : — ^ 

Know ye, that we, having inspected the records and files of the Circuit Court of 
the United States for the Southern District of New York, do find certain paper 
writings there, remaining of record, in the words and figures following, to wit : 

(L.S.) 



United States Circuit Court, 

Southern District op New York. 

The United States ") 

V. y January 3, 1871. 

Bichard B. Caldwell and others. ) 

Benedict, J. ; This case comes before the Court upon a demurrer to the plea. 
The prisoner has been indicted for the offence of bribing an officer of the United 
States. 

To this indictment the defendant pleads that this Court bught not to take cogni- 
zance of the offence in the indictment, because that at the time when he was arrested 
and brought within the jurisdiction of this Court he was a resident of Prescott, in the 
Pi-ovince of Ontario, Dominion of Canada, and was brought into the jurisdiction of 
this Court on a charge of forgery, under the provisions of the treaty between Her 
Britannic Majesty and the United States of America, commonly called the Ashburton 
Treaty, ratified August 9th, 1842, providing for the extradition of persons charged 
with ceiiiain offences. 

That the offence specified in said indictment is not one of the offences mentioned 
in the said treaty, and this Court has no jurisdiction in the premises. To this plea 
the Government demurs, and thus the question is raised whether the facts set forth 
in the plea are sufficient to oust this Court of jurisdiction to try the defendant for an 
offence otherwise conceded to be within its cognizance. 

On the part of the defence reliance is placed upon sundry cases in the tribimals 
of this State which furnish, it is claimed, a support to the proposition of the defence, 
that this Court has jui'isdiction of the person of the prisoner for a single purpose 
only, namely, his trial for the crime for which he was extradited. 

The cases referred to are all civil cases, where, in the service of the warrant of 
arrest was set aside by the court on motion, because it appeared that the plaintiff in 
the action had resorted to fraud to procure the presence of the defendant within the 
territorial jurisdiction of the Court, in oixier that he might cause his aiTest. Such 
cases do not furnish a rule applicable in criminal prosecutions, nor do I find any case 
where a warrant of arrest of a person charged with crime at the instance of the 
people has been net aside because of deceit practiced to bring the accused within the 
reach of the warrant. But if the ^alue rule were applicable in criminal prosecutions 
and in civil actions, and if the question here arose upon a motion to set aside the 
arrest instead of a plea to ilie jurisdiction, I am of the opinion that the relief could 
not be granted, for the reat^on thjit t!ie person of the prist)ner is not within the juris- 
diction of the United States by v'irtuc of any warrant issued out of this or any Court. 
The prisoner was brought within the jurisdiction of the United States by virtue of a 
warrant of the executive authority of a foreign government upon the requisition of 
the executive department of tlio Government of the United States; and, while abuse 
of extradition proceedings and want of good faith in resorting to them, doubtless 
constitute a good cause of complaint between the two Governments, such complaints 
do not form a proj)er subject ol* investigation in the courts, however much those 
tribunals might regret that they should have been permitted to arise. To hold other- 
wise would in a case like the present permit a person accused of crime to put the 
Government on trial for its dealings with a foreign power. In the present case there 
is hardly room for the charge that the extradition proceedings against the accused 
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were in bad faith, inasmuch as the records of this Court show an indictment duly 
founded against the accused for the crime by reason of which his extradition was 
granted. 

But whether extradited in good faith or not the prisoner, in point of fact, is 
within the jurisdiction of the court charged with a crime therein committed, and I 
am at a loss for even a plausible reason for holding upon such a plea us the present 
that the court is without jurisdiction to try him. 

The question appears to me to be not one of jurisdiction of the court but rather 
of privilege of the accused from arrest, and I cannot say that the fact that the 
defendant was brought within the jurisdiction by virtue of a warrant of extradition 
for the crime of forgery affords him a legal exemption from prosecution for other 
crimes by him committed. 

I may add that the case of Heilborn, which, so far as I know is not reported, 
probably affords a precedent for the action of the Government in the present case. 
Heilborn was delivered by the Government of the United States to the Grovem- 
ment of Great Britian upon a charge of forgery, when the facts out of which the 
charge arose were proved before the Commissioner, the ground taken in his behalf 
was that the crime committed was not forgery but embezzlement. The Commis- 
sionei*s held otherwise, and the prisoner was extradited ; but upon arrival in Great 
Britan he was then indicted ancf convicted of embezzlement upon the same facts 
which had been claimed before the Commissioner to show forgery. That case 
therefore presented the point now taken here, but whether it was taken upon the trial 
in Great Britain I do not know. 

I do not therefore refer to the case as an authority, but simply notice it as 
perhaps a precedent. The demurrer must be held to be well taken, but the defendant 
has leave to withdraw his plea and enter a plea of not guilty. 

A copy. 
(Signed) KENNETH G. WHITE, CUrk. 

All of which we have caused by these presents to be exemplified, and the seal of 
the said Circuit Court to be hereunto affixed. 

Witness, the Honorable Salem P. Chase,. Chief Justice of the Supreme Court of 
the United States, at the city of New York, in the Southern District of New York, 
this 10th day of January in the year of our Lord one thousand eight hundred and 
seventy-one, and of our Independence the ninety-fifth. 

(Signed) KENNETH G. WHITE, Clerk. (L.S.) 

I, Saranel Blatchfoixi, Judge of the said Circuit Court, do hereby certify that the 
foregoing exemplification is in due form of law. 

(Signed) Samuel Blatohfobd. (L.S.) 



G')PY of a Report of a Committee of the Honorable the Privy Council, approved by H s 
Excellency the Governor-General on tJie Sth of February, 1871. 

The Committee of Council have given their attentive considei*ation to the 
annexed. Eeport, dated 6tli Februaiy, 18*71, from the Honorable the Minister of 
Justice, in reference to the petition of Eichard Baker Caldwell, who was surrendered 
to the United States under the Extradition Treaty, on the charges of forgery and 
uttering forged paper, and they concur in the opinion given in the said re^jort, that 
the matter of this petition is oae for the consideration of Her Majesty's Government ; 
and accordingly recommend that it be transmitted by your Excellency to the Eight 
Honourable Her Majesty's Secretary of State for the Colonies, so tliut such acLion 
may be had upon it as Her Majesty's Government may deem expedient. 

Certified. 

(Signed) WM. H. LKE, 

Clerk Privy CounciL 
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Depabtmbnt op Justice, 

Ottawa, February, 1871. 

In the matter of the petition of Richard Baker Caldwell, the undersigned, to 
whom the matter was referred, has the honour to report. 

That the petitioner was iuriendered to the United States Government under the 
treaty with England on the charges of forgery and uttering forgetl paper. 

That the petitioner appears to have been a resident of the United States nntil 
after the alleged commist^ion of those oft'ences, when he removed to Canada. 

That the petitioner states, that although he was smrendered for the crimes above 
mentioned he has not yet been tried for them, and that those charges were not made 
hondfidey but for the purpose of securing possession of his person, and in order to put 
him upon his trial for the offence against the laws of the United States of bribing 
officers of the Customs and Internal Eevenue Department. 

He fuiiiher states that he was indicted for the last-mentioned offence, and pleaded 
to the indictment that he was surrendered and brought within the jurisdiction of the 
court on the charge of forgery, and could not properly be tried except for that charge. 

To this plea the Government of the United States demurred, and the court 
decided in favour of the demuiTer. 

The petitioner quotes a portion of the judgment said to have been delivered upon 
the occasion, as follows: — 

The prisoner was brought within the jurisdiction of the United States by virtue 
of a warrant of the executive authority of a fomgn Govornmont upon the requisition 
of the executive department of the United States; and while abuse of extradition 
proceedings, and want of good faith in resorting to them doubtlest constitut-o a good 
cause of complaint between the two Governments, such complaints do not form a proper 
subject of investigation in the courts, however much those tribunals might regret that they 
should have been permitted to arise. 

The petitioner thereupon pmys Your Excellency to ask of the Government of the 
United States that it do not permit him to be tried for any offence other than that 
ui)on pretence of which he was surrendered, and also that an early trial may be 
accorded to him for such offence. 

The undersigned is of opinion that the matter of this petition is for the conside- 
ration of Her Majesty'H Government, and he therefore reex)mmends that it he trans- 
mitted to the Eight Honorable the Secretary of State for the Colonies, so tlitit such 
action may be had upon it as Her Majesty's Government may deem expedient. 

(Signed) JOHN A. MACDONALI). 






TAe Secretary of State for the Colonies to the G-ovemor-Generah 

Downing Street, 16th May, 1871. 

My Lord, — I have the honor to^ acknowledge the receipt of your LordshipV des- 
patch No, 47, of the 20th of Februaiy, relating to the case of Richaitl Caldwell, who 
was surrendered to the United States Government under the Extradition Treaty on tho 
charges of forgery and uttering forged paper, and who is alleged to have l»een 
subjected to legal proceedings in the United States for an offence agaiiibt the laws of 
that countr}'-, for which he was not surrendered, and for which he was not liable to 
surrender under that treaty. 

I have been in communication with the Secretary of Statue for Foreign Affairs 
as to this case, and the oj)inion of the law officers of the Crown has been taken 
upon it. 

Her Majesty's Government are advised that this is not a case in which they 
would be justified in claiming the re-surrender of the petitioner from the United 
States Go'^ernment. The obliscation of Groat Britain under the convention of 1842 is 



TC 



<«*T '!■ 



qualified by no other condition than that evidence of a definite kind shall be forth- 
coming of the fugitive having committed one of the crimes enumerated in the Con- 
vention. It appears that such evidence was produced to the satisAiction of the Cana- 
dian authoritie>*, and the petitioner was thereupon surrendered to the United States 
Government. It further appears from the decision of the judge of the Circuit Court 
of the Southern District of New York upon the demurrer of the petitioner that he has 
been duly indicted for the offence by reason of" which he was surrendered, and it 
seems that he is to be tried for it. Her Majesty's (roveruraeut are further advised 
that there is nothing in \be Convention which would pi-echide the indictment of the 
petitioner in the United States for an additional offence whicii is not enumerated in 
the Convention, so long as such proceedings wore not substitut<3d for proceediags 
against him on the charge, by reason of which he was surrendered. 

The original enclosures which accompanied your despatch are herewith returned 
in compliance with your request. 

I am, &c., 

Govemor-General (Signed) KIMBEELEY. 

The jRight Hon. Lord Lisqar, G.C.B., 
&c., &c., &c. 



" E e." 
In the matter of the Qusbn v. Albert J. Gould. 
Extradition — Forgery — Evidence. 
Case presenting several Views, 

In cases arising under the Extradition Treaty, if the evidence present several 
views, on any one of which there may be a conviction, if adopted by the jury, the 
court will not discharge the prisoner, but will direct extradition. Held, also, that 
the execution of a deed by prisoner in the name of and representing himself to be 
another, may be forgery, if done with intent to defraud even though he had power of 
attorney from such person, but fraudulently concealing the fact of his being only 
such attorney and assuming to be the principal. 

The prisoner was brought up on habeas corpus on an application to discharge him 
having been committed for extradition by the judge of the County Court of the 
county of York, on a chaige of having feloniously forged a certain deed of assignment 
of a patent right purporting to be signed, made, and executed by onePhineas Strong, 
of the city of New York, in the State of New York, with intent to defraud. 

^S 3f» ^f* 'f* n^ 

Ghoyrme, J. : It cannot be denied that the evidence for the prosecution presents 
a sufficient primd facie case to go to a jury, and if uncontradicted, to convict 
the prisoner; if the jury should be satisfied there wa^ an intent to defraud, and it is 
sufficient for the present purpose to i^ixy that, inasmuch as a prima facie case was 
made out, sufficient to warrant the oommitment of the prisoner to stand his trial upon 
the charge, a jury is the only constitutional tribunal which can determine whether the 
evidence offered to displace the impression which the jpn'ma facie case is calculated to 
make, does or not satisfactorily displace it. If the jury should adopt the testimony 
of Phineas Strong, and should be of opinion that a seal was falsely and fraudulently 
set by Gould to the instrument produced as the power of attorney of Phineas Strong, 
afler Strong had signed his name, as he says, under the belief that he was subscribing 
some document at Gould's request as a witness only, that they may come to the con- 
clusion that the power of attorney is itself a forged instrument, and if it be, they 
may, perhaps, as a consequence arrive at the conclusion that the deed, wliioh is 
impeached, is u false instrument, executed with intent to defraud, notwithstanding 
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that it is stated in evidence to be sufficient for a person having a power of attorney 
according to the law of the United States to execute such a deed as that which is 
impeached, in the name of his principal, suppressing at the time the fact of his having 
a power of attorney, and even though a jury may be unable to come to the conclusion 
that the seal was so set to the instrument, and so should be unable to find that the 
power of attorney is itself a false and forged document, yet it may be that they should 
be of opinion that the facts would warrant their finding that its execution and the 
execution of the deed pixxiuced by tlie prisoner, purporting to be fi'om Perry to 
Strong, were eflfected under circumstances of falsehood, and in a manner so false and 
fraudulent as to vitiate them wholly and deprive them of all vitality, so as to prevent 
their being of any force when now brought forward for the purpose of divesting the 
prisoner's conduct of that character of criminality which the frinxa facie evidence 
offered naturally attaches to his conduct in suppressing the alleged authority, when 
he was executing in an assumed name and pei'son the deed which is now impeached. 
Moreover, £ am not prepared to say that it is clear beyond all question that assuming 
the power of attorney to have been bona fide executed by Phineas Strong, the act ot 
the prisoner's suppressing it, and of his assuming the person and name of Strong to 
ottbct his purpose with the prosocutoi, which otherwise he might have been unable to 
effect, and of his executing, as Strong and in his name, a deed containing a covenant 
apparently not warranted by the power, may not be forgery. In short, I am not 
prepared to say that in no view of the evidence taken can the execution ef the 
impeached deed constitute forgery. If the offence charged had been committed in 
this country, I do not think that the case would be ripe for us to pronounce ajudgment 
whether the forgery which is charged had been committed or not until a jury should 
pass upon the evidence, and I do not think wo can be called upon to do so upon an 
application of this nature. I think that the learned Judge of the county court ha** 
formed a correct judgment in holding that the evidence is such as to require the 
intervention of a jury to eliminate the facts, and we would not be justified in with- 
holding the evidence from the constitutional tribunal. 

This would be the effect of our judgment if we should oixler the jprisoner to be 
discharged. The proper course, in my judgment, is to leave the prisoner to abide the 
legal consequencesof the commitment of the learned judge who has taken the evidence. 
Hagarty, C. J,: i am to dispose of this case on this principle, on the evidence laid 
before the Judge below, was there enough, in the woi-ds of the Act, " to justify the 
" apprehension and committal for trial of the person accused, if the crime of which 
'^ he shall be so accused had been committed herein," viz., in this province. 

I do not consider that we ai'e called upon in a case presenting7«everal views to 
determine which of these views is best supported as against the othera, by the weight 
of evidence or intrinsic probabilities of the case. 

If there be a view of the case which, when properly submitted to a jury, would, 
if adopted by them, warrant their convicting, I think it quite sufficient. 

The learned judge below has passed his judgment on the matter and has {decided 
against the prisoner. I nlust be fully satisfied Uxat there is no legal ground on which 
such decision can be supported before I practically reverse his decision. 
') It is sworn bv Towers that the prisoner always represented himself to be Phineas 

i Strong,' and that he dealt with him solely as such person and not as agent for him or 

anyone else. 
\ This may have been done in bad faith by the prisoner fraudulently concealing 

the fiact that he was only the attorney of the other, or it may have been a mere error 
^ or an unintentional misconception. 

At the foot of the deed to Towers we find a short memorandum under seal, by 
which Phineas Strong is made to agroe that in a certain event he would re-purchase 
the patent ri^ht from Towers for a large sum of money, on dividing thejprofits made 
in the meantime between them. 

Had he announced himself as Strong's attomey,^and]]shown]his authority, it 
would have been disclosed at once that be had no power to'^make any such special 
contract 
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This would be a most impoi'tant element in the consideration, whether he 
fraudulently represented liimself to be the principal and not the agent. 

It is not denied that the fraudulent personation of another person, and the 
execution of a deed in his name and as his deed, is forgery. 

I am not prepared to hold that this is not sufficient ground for committing him 
for trial in this view of the evidence, or that at the trial it would not be proper to 
submit such a view to the jury. 

It 18 to be observed that Phineas Strong sweai*s that he never knowingly executed 
any deed or power of attorney whatever, that all he understood he was doing was 
attaching his name as witness to some papers, and that he never sealed them. The 
seal appears partly over his name. This, of course, may have been done quite 

Sroperly, the seal being put on after he had written his name, and he then may have 
elivered it as his deed. This is not the forgery charged, but all the dealing with 
Strong was according to Strong's account fraudulent, and the whole conduct of the 
prisoner, first, in the dealing with Strong, and aftei'wards with Towers, would be 
considered indicating the question in the eye of the law whether he is guilty or not 
guilty of the forgery charged. 

In re Windsor (6 B. and S. 527), Ck)ckbum, J., says : " We must take the tenn 
" * forgery ' in the Extradition Act to mean that which by universal acceptance it is 
'^ understood to mean, namely, the making or altering a writing so as to make the 
" writing or alteration purport to be the act of some other person, which it is not." 

There is a case of Begina v. Bitson (L. fi. C. 0. R 200). A father made a deed 
to a son, antedating it for a fraudulent purpose. The court, on a case reserved, held 
that they were properly convicted, " as it is a forgery to fraudulently make a deed 
" which purports to be something quite different from that which it really is, even 
" althou^ it is executed by the parties between whom it is expressed to be made." 

It is no part of my duty to decide on the weight of evidence or of the possible 
favourable view a jury may take of the prisoner's conduct. 

I find a decision of the judge before whom the complaint was investigated ; 1 
find one view of the evidence adduced on which that decision may be upheld ; and 
whatever opinion I might hold of the existence of other views at least, as open to 
adoption, I.do not think I am called on to interfere. 

I have already expressed my opinion in this court of the spirit which in my 
judgment should govern the execution of the Extradition Treaty. I have nefther the 
right nor the desire to put my opinion of the weight or the cogency of the evidence 
in the place of that of the jury who may be selected to try the prisoner. 

I think the prisoner must be remanded. 

Gait J,, concurred. 

Prisoner remanded. 



"P f/* 
Be Wm. Beverly. 

The prisoner after commitment presented a petition to the effect that the demand 
for his extradition, assult with intent to commit murder, was colourable, and made 
with a view to got possession of him so as to try him for escape from gaol, not an 
extraditable offence. 

No action was taken on this petition, the evidence of the offence charged being 
very conclusive. 



78 



Return of all Cases of Extradition of Prisoner from the United States to the 
Province of Upper Canada under Treaty between Great Britain and the United 
S-Mio-* between 9th August, 1842, and 30th June, 186 J. 



K 



\ 



Name of Prisoner. 



James H. Hull 



William Townsend 



Edgar Naiter do 



Charges on which 
Pnsoner was 



Demanded. 



Forgery 



Murder 



Bztradited. 



Date of Writ 

of 

Recipias. 



On charge May 16, 1856... 
demanded. 



do 



Peter Lane 



Robert Coulter 



Thomas A. HHan... 



June 3, 1867 ... 



Charges on which 

Prisoner was 

tried. 



.2 fl g » * S 
<^® ►iS ««►- 

at Q a 

►» rt £ ® J? <3 
* a a* .5; ■** 5 • 



Indicted at the London None. 
Fall Assizes, 1856, for 
forgerjr. Bill ignored bj 
grand jury. 



Tried for murder. The 
jury did not agree, and 
the prisoner was dis- 
charged. 



do 



Arson. 



do 



do 



Murder 



Assault with 
intent to 
kill. 



D. W. VanAerman'Forgcrv 



do 



do 



do 



No record 



I 

Tried for murder. Con-, do 
vie ted and sentenced 
be ejcecuted. 



to 



April 21, I860.. Tried for arson. Convicted 

and sentenced to five 
years imprisonment. 
Also at same a<>8izes, for 
pnson breach. Convicted 
and sentenced to two 
years imprisonment. 



do 



Jan. 27, 1863... 



April 3, 1865... 



Dec. 24, 185?... 



Tried for murder. Con- 
▼icled and sentenced to 
be executed. 



Indicted ai Welland Spring 
Assizes, 1865, for assault 
with intent to kill. Not 
tried, owing to absence 
of a necessary witness. 
Tried also at same assizes 
for attempt to escape. 
Convicted and sentenced 
to a fine of $10, and two 
months imprisonment. 

. Tried for for<?ery. Con- 
victed and sentenced to 
seven y»»rtr8 imprison- 
ment iu ike penitentiary. 



do 



do 



do <5ftff papers 
annexed 
marked ^'Q 

g." 






Rbuna i\ Van Aebman. 

A prisoner cliarged with for^^^ery in Canmla, havinj}^ been an-estod in and 
sun'cndod by the Government of the United StateH under the Ashburton treaty 
upon applicjation for bail on the ground that there wjis no cvifionce of the Corpus 
delicto. Held : That the surrender of the prisoner by the United States Government 
wais sufficient evidence. 



79 



Macaulay C. J. ; The application for bail in this case was originally made before 
Mr. Justice Burnj^. in chambers, and renewed before me in chambers, but not being 
prepared to grant it, I thought it better to leave it open to the prisoner to apply to 
the court in tGvin, without any decisive opinion expressed by me; and the 
application was renewed during this t«rm before this court. 

The Ash burton treaty was confirmed by the Imperial Statute 0* and *7 Vict., 
chap. 76, and the Provincial Act 12 Vict., chap. 19, both of which render copies of 
the depositions taken in the United Slates upon which an original warrant may have 
been granted admissible as evidence, &c. 

Now here we have, in the first place, the deposition of the Agent of the 
Montreal Bank, expressly charging the prisoner with forgery, followed by an 
application for the prisoner's surrender, and his suiTcnder accoi'dingly. Forgery, 
and the altering of forged papers, is an offence specified in the treaty, and the 
suiTender could only be upon such evidence of criminality as according to the laws of 
the place where the fugitive or person so charged should be found as would justify 
bis apprehension and commitment for trial, if the crime or offence had been there 
committed ; whether the prisoner sought an asylum or was only found in the United 
States, may be a question, apparently both. The evidence and proofs on which his 
surrender was determined are not before us, but it must be taken to have been 
sufficient to have warranted his commitment in the State of New York where he was 
found, ami where the false instrument was fabricated. 

Upon this application, however, the requirements of the treaty, to justify his 
surrender, should not be overlooked. The great seal instrument, moreover, demand- 
ing his surrender and directing his delivery to the Sheriff, until delivered by due 
course of law, as an act of State, under the treaty, is another material circumstance 
when the court is asked to exercise its disc?*etion in granting bail under Statute 4 and 
5 Vict., chap. 24, sec. 5. 

The convicting Magistrate has transmitted copies of all the depositions, &c., 
before him, but not all that may be reasonably supposed to exist. It is not necessary 
to express an opinion on the point, but I am much aisposed to regai-d the instrument 
as forged bill of the Hamilton Bank, and even if the prisoner's offence amounted to 
false pretences only, I should hesitate to bail him under the circumstances under 
which he has been taken, suiTenderod, and received into custody. 

Being in custody, ho is liable to be prosecuted for any offence which the facets 
may support, and we must bear this in mind, especially in reference to the Forgery 
Act 10 and 11 Vict., chap. 9, sec. 13. "VVe must bear in mind, also, that the»prisoner 
has not property forthcoming to meet the charge, and did not voluntarily surrender 
himself within the reach of pur laws, but that he was a fugitive, and the very fact of 
flight from such a charge militates against the party. — 4 Illk. Com. 378; 1 Chittv's 
Grim. Law 98, 99, 731, I Leach 484 ; Eex v. Judd (2 T. K. 225.-^7 ; 9 Dow 553.) '' 

I think there is on the whole sufficient evidence to warrant the detention of tlio 
prisoner in custody. 

That the offence, if established, will be the knowingly altering a foi-go I 
instrument, and though the evidence as it appears on the depositions might bo 
inadmissable in some points, and insufficient on the whole to warrant a conviction, 
enough appeal's to require us to decliae enlarging him upon bail under existing 
cii'cumstances. 

McLean, J., and Richards. J., concurred. — Bail refused. 
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" I." 

Ebtdrn of all Cases of Extradition of Persons from the United States to the Province 
of Lower Canada uader Treaty between Great Britain and the United States 
between 9tn August, 1842, and 30th June, 1867. 



Name of Prisoner. 



Charts on which 
Prisoner was 



Demanded. 



\ 

i 

Gawlas Lepage I Arson 



John Cole. 



Murder. 



Extradited. 



I 



Date of Writ 

of 

Kecipias. 



Charges on which 

Prisoner was 

tried. 



On charffej Julj 23, 1844... 
demanded 



H. A. P. Holland.. 

J. G. Weatherwaz. 

Henry Martin 

John Pazton 



U tte ring 
forged pap'r 

Bffurder 

Arson 

Forgery 



do 
do 

do 
do 
do 



March 24, 1852. 
Feb. 6, 1865.... 



Tri^ for arson and con- 
yicted. 

Tried for murder and con- 
victed. 



Jan. 27, 1857... 
Dec. 9, 1863.... 
Julj 25, 1866... 



Information not reoeired 
I from proTincial autho- 
rities. 

Tried for murder and ac- 
quitted. 

Tried for arson and con- 
Ticted. 









►*- S o o rt 



^ 



Uttering forged paper 



None, 
do 
do 

do 
do 



do <SSp« papers 
annexe d 
marked <<H 
h." 



" H h." 
(Crown Side.) 

Montreal, 20th October, 1866. 
Coram: Drummond, J.; Babglsy, J.; rnd Mondelet, A. J. 

Eegina v. John Paxton. 

Held : That where a prisoner has been ari*aigned on a charge of uttering forged 
paper it is not competent for the court to oixler the trial by jury of a preliminary 
question raised by prisoner's counsel to the effect that the prisoner had been 
extradited from the United States on a chai'ge of forgery. 

This was a motion by the Crown for a new trial. 

The prisoner had been arraigned on a charge of uttering a forged promissorj^ 
note, knowing it to be forged. 

Instead of pleading to the indictment, the prisoner's counsel put in a preliminary 
plea, to the eifect that the prisoner was a resident of Chicago, in the State of Illinois, 
one of the United States of America; and that he had been thence extradited on a 
charge of forgery, and could not therefore be legally tried here for any other offence. 

To this preliminary plea the Crown filed a replication denying the truth of its 
allegations. 

The court thereupon oMered a jury to be empannelled, to tiy the issue of fact 
set np in the preliminary plea, and a trial accordingly took place, and resulted in a 



1 



81 



verdict, " that thej (the jury) find the prisoner was extradited for forgery," whereas 
he is actually indicted for uttering forged paper. The Crown prosecutor then moved 
that the finding and verdict of the jury be sot aside and a new trial granted. 

Mondelety J,y said, that after having considered the reasons contained in the 
motion, he was of opinion, firstly, that the prisoner had not, upon the issue submitted 
to the juiy, the right to challenge peremptorily as he had done, and he was of 
opinion that upon this ground the veraict could not be sustained. Upon the other 
point raised, that the warrant of the Grovernor did not affoi-d any evidence or proof 
of the extradition of the prisoner, he was also with the Crown, and was of opinion 
that the extradition of the prisoner was not u matter of fact to be inquired into by 
a jury, but to be determined by the court ; this, he said, was the opinion of the 
majority of the court. And althoui^h the motion for a new trial would not be 
granted, the verdict, the defendant's plea, and all proceedings had thereunder, 
must be set aside, and the prisoner ordered to plead to the indictment. 

Badgeley, J., concurred in this view of the case, except that he did not consider 
the challenge of jurors a groiind for objection, particularly as the juroi-s who found 
the issue were qualified to do so, nnd no complaint was made by the Crown that any 
injury or wrong had been done by the jiuy. He was also of opinion that Judge 
Drumraond was right in refusing to admit the depositions sought to be introduced by 
the Crown. On all the other points he diU'ei'cd trom Mr. Justice Drummond and 
concurred in the judgment pronounced by Mr. Justice Mondelet. 

Drummond J, : As J dissent from the judgment pronounce i by the majority of 
the court. 1 should in accordance with prevailing practice have enunciated my opinion 
before my brother Judges had expressed theirs. But owing to the short time that 
has intoi'vened since the close of the ai'gument, I have not had an opportunity of 
deliberating with them upon the subject, and therefore I requested that they would 
first state the reasons upon which tliey had founded their judgi^ent. 

The question which we have been called upon to decide is one of very great 
importance ; and was first during the present term, presented to my notice under 
the circumstances which for a more correct understanding of the matter I shall now 
proceed to state. The grand jury returned 28 bills of indictment against the pi^oner, 
who, upon being placed in the dock and required to plead thereto objected 'Ao the 
jurisdiction of the court, upon the ground that his presence here was due to tie fact 
that he had been extradited by the United States upon the demand of His Excellency 
the Governor-General, whose warrant charges him with the crime of forgery. 

For this alleged offence, said the prisoner, I am willing to answer and be tiied. 
But I deny your right, now that you have obtained the possession of my body upon 
this accusation to substitute in its place and stead the charge of uttering forged 
paper, another totally and distinct offence, — one for which I was not extradited, and 
therefore one for which, byajuet and legal interpretation of the provisions of the 
treaty under which I was surrendered, I cannot, and ought not, be held to answer. 

This is, in substance, the objection taken by the prisoner through his counsel 
(Ml'. Devlin), and as I consider that this objection strucK at the very foundation of 
the prosecution, and that it, moreover, originated a question of great public 
importance, if not of national importance, I granted delay to the prisoner to file n 
special plea containing his reasons for objecting to the jurisdiction of this court, and 
to trial upon the several indictments returned against him. This plea was 
subsequently filed, and in it the prisoner alleges that he resided in Chicago, in the 
United States, at the time of his arrest, which was made at the instance and upon the 
demand of the Governor-General ; and further that he was then and there charged 
with the crime of forgery, and for that offence was his body demanded and 
surrendered by the United States, so that he might be tried here in Montreal, where 
the crime was alleged to have been committed. He has also pleaded that he was 
put into custody of High Constable Bissonnotte, and by that officer conducted a 
prisoner from the Province line to the common gaol of this district, where he has 
since been imprisoned, and that as the crime prefen'ed against him is for uttering 
forgedpoper, and therefore not the crime of forgery, for which he was extradited, 

17—* 
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that he ought not to be compelled to answer to this new offence, or put in jeopardj^ 
therefor. 

• To this pleading the Ci'own put in a replication, denying the*truth of the^ 
allegations contained in the prisoner's plea, and thereby denying, in truth, not only 
the cause of his extradition, but the very act of extradition itself. 

Upon this issue, so perfected, it became necessary for the prisoner to establ^sh^ 
by proof, firstly that he wag extradited, and, secondly, that he was extradited for 
the crime of forgery. A jury was accordingly empannelled to try this preliminary 
issue, and after having heard the evidence adduced by the prisoner there having 
been none on behalf of the Crown, they found, by their verdict, that he had proved 
his plea, and that he was extradited fi*om the crime of forgery. Hence the motion 
for a new trial, of which I shall not speak. At the argument, the learned counsel 
for the CroAvn, and for the private prosecutoi-s, contended that a new trial should be 
granted. Firstly, because the prisoner peremptorily challenged some of the jurors 
called to try the issue. Secondly, because the Governor's warrant, produced by the 
prisoner, afforded no evidence of his extradition, or of any crime for which he was 
extradited. Thirdly, that the Judge erred in instructing the jury to the contrary. 
These are, I believe, the principle reasons which were relied upon in support of 
the motion. * 

Now, referring to the first reason or objection urged by the Crown, it is sufficient I 

to remark that there are authorities for and against the allowance of the right of 
challenge upon a collateral issue. The authorities which sustain this right are of 
the highest chai*acter, and, for my part, although I am free to admit that the case 
is not devoid of difficulty, I see no reason to change the opinion I expressed at 
the trial, particularly as I hold it to be the duty of the Judge, in a case wherein 
there is a conflict of authority, as in the one under consideration, to give the benefit 
of the doubt to the party accused, besides as has been well observed by my Brother 
Badgle}'-, the Crown does not complain of having suffered, any injury by^the challenges 
made, neither could I do so, because the jurors who tried the issue were taken from 
the jury panel, and were qualified to perform the duty required of them. Again, I 
may mwtion. that no formal objection was made to the prisoner's challenges at the 
time of the trial. 

Certainly none appears upon the record ; on the contrary, it seemed to me that 
there was an acquiesence in the proceeding on the part of the Crown. Upon this 
point, however, the majority of the court are with the prisoner. The next, and really 
the only important point for consideration, as urged by the Crown, is this, — Did the 
evidence adduced upon the trial of the preliminary issue sufficiently establish the 
fact of the prisoner's extradition, as set up in his plea, and the crime which was the 
cause of the demand having been made? His Honor Judge Badgley and Mr. 
Justice Mondelet have stated it to be their opinion that it was utterly insufficient to 
justify that conclusion. 

They maintain that the production and proof of the Governor-General's warrant, 
charging as it unquestionably does, the prisoner with the crime of forgery and 
authorizing and commanding, as it further does, High Constable Bissonnette to 
enquire and demand of and from the United States, their judges, magistrates and all 
other their officers whom it may concern, the body of John Paxton, the prisoner now 
here, so that he should be extradited for the crime of forgery, ought not to have been 
given to the jury as evidence of the fact that he was charged with the said crime, 
or that he was extradited therefor. To my mind, however, it seems perfectly clear 
that the warrant of His Excellency cannot be thus disregarded, or put aside, particu- 
larly when we call to mind that Bissonnette was a witness upon the trial, and that 
he proved that it was under and by virtue of this warrant the prisoner was sur- 
rendered and given into his custody by the United Slates. 

Surely it was this warrant that armed Bissonnette with authority to demand and 

receive the prisoner. Without it his mission would have ended in failure, he could 

not ask for the arrest of the prisoner, he dare not lay a hand upon him, and yet we 

are told that this warrant, emanating from the highest authority in the land, bearing 
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the name and seal of the representative of the Sovereign, and without which the 
prisoner would not be now toiay here, proves nothing, notwithstanding that it dis- 
tinctly shows upon its face a charge of lorgery against the prisoner, a demand for 
his arrest, and an absolute command to Bissonnette to cause that arrest to be made 
and to bring his prisoner here. Need I say that I do not concur in the estimate put 
upon this instrument by my leai*ned brothers ; on the contrary, I believe that the 
warrant itself is the highest and best evidence ol what it contains, and that taken in 
connection with the testimony of Bissonnette, my instructions to the jury, and their 
finding, were and are well founded in law and in fact. 

But setting this question of evidence aside, my learned colleagues have arrived 
at the conclusion that the verdict of the juiy is worthless upon another and entirely 
district ground. 

They maintain that the issue between the Crown and the prisoner, as raised by 
their pleading, was improperly submitted to a juiy, and that the question therein 
involved was one exclusively for the judge to determine. Now let it be borne in 
mind that this pretension is set up for the tirst time. It was not urged as a reason 
for the granting of a now trial by the Crown, it was not made an objection to the 
trial of the issue by the jury, neither was it adverted to in the argument which took 
place yesterday. The idea has altogether originated with my learned brothers, and 
I must say that I think it is not difficult to show that it has not even the shadow of 
a legal foandation to rest upon. The issue tendered by the prisoner, and joined in 
by the Crown, was an issue of fact. In so many woids he says, I was arrested in 
the United States iipon a charge of forgery, and handed over to High Constable 
Bissonnette to be brought to Montreal, there to undergo my trial for this offence, and 
not for the crime for which you have thought proper to indict me. The Crown 
replies, your allegation is false; you wei*e not arrested for forgery; you were not 
taken into custody by Bissonnette; you were not brought here from the United 
States. Are these, I ask, questions of law to be determined by the judge, or matters of 
fact to bo inquired into by a jury ? (Could I, sitting here as a judge, undertake to 
decide that the prisoner's statement was true or untrue?) What means had I of 
knowing how, when, or under what circumstances the prisoner appeared befoie me 
except through the \yitne8s box ? Until the prisoner pleaded his exti edition, and the 
circumstances under which it took place, I had no knowledge of it, and even then I 
had only his word for the truth of his assertion, and that was not sutficient. He had 
a right, however, to prove the truth of what he affirmed, and in no other way could 
he do this than by the examination of his papers and the intervention of a jury. 
There was no record before me showing that the prisoner was extradited, and upon 
which I could pronounce an opinion. 

On the conti'ary, I was informed by the pleading of the Crown that there wa& 
no extradition in the prisoner's case; and yet it has been said that I should have 
decided the fact —a fact which I neither did or could know anything of — ^without 
proof, without the examination of a witness, without the assistance of a juiy. Surely 
this can be no more considered within my province, as a jud^e sitting in a criminal 
court, than the question whether the prisoner was or was not brought here a prisoner 
from the United States can be held to be a mattei* of law ? I therefore adhere to my 
opinion as expressed at the time, and still hold, that the fact raised by the issue was 
the subject matter of trial by jury — and only triable by that mode. As to the other 
point raised, namely, the^ight of the Crown to a new trial, upon a collateral issue 
arising out of a case of felony, and where the verdict is in favor of the defendant, it 
is not required that I should discuss it, as the judgment of the majority of the court 
reject the application for a new trial, and is based upon gi'ounds not contained in the 
motion or even made the subject of argument. I must say, however, that the Crown 
is fortunate in the failui-e of its application ; seeing that by the judgment just rendered 
it has obtained, not, it is true, what was asked for by the motion, but still all that it 
could possibly desire, certainly iiar more than was expected or hoped for. I cannot 
conclude these remarks without expressing my regret, that the important question 
raised by the prisoner was not finally and more satisfactorily ^settled. It was my 
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intention, when the question of law arising out of the fact foDtid by tl e jury waa 
argued, to have reserved the whole question for the consideration of the Court of 
Appeal. As I have before stated, it has arisen in our courts for the first time, and is 
a question of national importance, growing out of a treaty obligation, the provi- 
sions of which should be wif^ely, liberally, and strictly interpreted and ever and always 
truthfully and faithfully executed. 

Entertaining these opinions, it now only remains for me to have my dissent 
recorded. 

The following is the judgment of the court as recorded in the register : " Thst 
^' no new trial shall be had, inasmuch as no such collateral issue, as tendered by said 
<' plea of said John Paxton, should have been submitted to a jury; that the proceed- 
^< mgs previously to such motion shall be set aside : that the said John Paxton do 
" plead and answer to the indictment forthwith, and that the trial thereon do 
^'proceed." , 

The prisoner was then ordered to be arraigned on the charge preferred, and being 
called upon to plead to the indictment said : *' I am here by virtue of an act of 
** extradition, upon a demand made by His Excellency the (xovernor-General of the 
" United States, charging me with the crime of forgery ; and I protest against being 
'* called irpon to plead to or answer any other chai'ge than that for which I was* so ^ 
" extradited ; and I also protest against the unfairness of the Crown in denying the 
'^ fact of my extradition, which is a violation of the good faith that should mark 
^* every proceeding under the treaty, and thus protesting, I plead not guilty." 

Verdict set aside. 

J. R. Samsay (for Attorney-General). 

Pro Segina. 

Edwaixi Carter, Q.C., for private prosecutor. 

B. Devlin, for prisoner. 

(.«»). 

Court op Queen's Bench, Appeal Side. 

June 19th,;i867. 
The QuBBN V. John Paxtoji. 
iL. Unserved Oase. — Extradition Treaty — Forgery. 

A fugitive from Canada was surrendered to the United States authorities on a 
eharge of forgery : that being one of the offences enumerated in the treaty. The 
prisoner was put on his trial and convicted on an indictment for feloniously uttering 
forged promissory note for the payment of money. The case being reserved on an 
objection that the prisoner could not be tried for any offence but that for which he 
had been extradited. 

Held : That the charge of forgery included the lesser charge and conviction 
maintained. 

This was a case reserved from the Court of Queen's Bench, Crown side, by 
JDrummondj J,, under the following circumstances : — 

At the term of Queen's Bench, Crown side, on the 24th September, 1866, the 
prisoneT, John Paxton, was indicted for feloniously uttering a forged promissory note 
or the payment of money. On his an*aignment, on the 1 0th of October, a special 
plea was tiled by his counsel, setting out that the prisoner had been extittdited from 
the United States for a different crime, viz., forgery, and that he could not be called 
upon to answer any other charge. 

To this plea there was a demurrer on the part of the Crown, the points urged 
being as follows :— • 
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1st. Tljat the plea does not allegt? any matter which by law constitutes any 
^ valid plea to the jarisdiction of the court, or in abatement to the indictment^ the 

^ ofFetice chai*ged being alleged to have been committed within tlie jurisdiction of the 

court. 

2nd. That the mattei*8 alleged in the plea did not constitute any legal ground 
for not answering the indictment, but could only be taken cognizance of by the 
executive authority as involving a question of international policy. 

3rd. That the crime charged against the prisoner was one of the offences 
included within the provisions of the treaty. 

4th. That the plea omits to specify the particular charge of forgery, and does not 
show affirmatively tnat the offence was not connected with the promissory note, upon 
* which the indictment was framed. 

5th. That the crime of forgery includes thatof which the prisoner is accused. 

At the March term, 1867, the demurrer was nwintained and the plea rejected, the 
question ot law raised by it being reserved. 

The prisoner then pleaded not guilty, and the trial having proceeded, a verdict 
of guilty was rendered. 

Sentence was deferred till the opinion of the court had been obtained upon the 
^ points of law raised by the plea. 

Quebec, June 19, 1867. Judgment was rendered by Duval, C. J., Caron, Drum- 
mond, and Badgeley, J. J., maintaining the veixiict. 

E. Carter, Q. C, for the private prosecution. 

B. Devlin, for the prisoner. 



"0/ 



Note. — Since the return was first transmitted to the Seci'etary of State for the 
Colonies, the following remarks must be added: — 

1. J. S. McBean, — No extradition took phice. The prisoner wa,s discharged in 
the United States on habeas corpus on the ground that the Commissioner who 
conducted the examination was not duly authorisiod to act. 

2. Pnmrose.— The charges on which the prisoner was tried was murder, upon 
which he was acquitted. He was at the same time tried upon another indictment 
containing two counts, one for stealing from the person, and the other tor robbery, 
was found guilty, and sentenced upon the count for stealing and acquitted on the 
other count. 

3. BroughUm. — Proceedings were abandoned by Government of Ontario, and he 
was consequently not brought over from the United States. 

4. Dugan was tried for mui*derand convicted of manslaughter. 

6. Camf'heU. — ^Tried for forgery and uttering forged paper and convicted. 
6. Boioen. — Having been surrendered, is now, July 1876, in gaol in Canada 
waiting trial. 
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Return of all cases of Extradition of Prisoners from the United States to 
the Dominion of Canada under Treaty between Great Britain and the 
United States, between Ist July, 186*7, and 1st May, 18*76. 



Charges on which Prisoner was 



Name of Prisoner. 



Demanded. 



Bxtradited. 



J. S. Bean, Quebec. 



Thomas Primrose, On* 
tano 

E. P. Broughton, On- 
tario 

John Dngan, Nova 
Scotia 

Chester D.or E. Camp- 
bell, Ontario 



Arson 



Date 

of Writ of 

Recipias. 



Arson April 16, 1869. 



Murder and rob- 
bery 

Forgery 



Murder. 



Cbarg^ 

on which 

Prisoner was 

tried. 




^ O eS O flI'Cf 



^" S^ Wi »* 



Robbery . 
Forgery . 



Murder 



James Bo wen, Ontariol Forgery and utter- 
ing forged paper. 



Uttering forged 

paper - f Uttering forged 

paper 



Uttering forged 
paper 



Jan. 23, 1870. 
Oct. 2, 1873. 

Not. 25, 1874. 



Feb. 22, 1875. 
Mar. 22, 1876. 



This is the None, 
subject of 
pending in- 



quiries. 



(( 

it 
If 



It 
ti 
tt 

tt 
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Begina v. Tubbeb. 

Law of Extradition— Ashburton Treaty— 5 Wm. IV., ch. 6., Imp. Stat. 6 and 7 
Vict., ch. 76.-Prov. Stat. 12 Vict., ch. 19. Bigamy— Evidence— Power of Judge 
in Chambers. 

Held : That the Ashburton Treaty contains the whole law of surrender as 
between Canada and the United States, the statute 3 Wra. IV., ch. 6., being super- 
seded by the Ashbui-ton Treaty and the Imperial Act 6 and 7 Vict., ch. 76., and 
Provincial statute 12 Vict., ch. 19.. though in relation to other foreign powers, with 
whom no treaty or conventional arrangement existed, that statute 3 Wm. IV., ch. 6., 
is still in foj'ce. 

QwerCy How far the United States, Lower Canada, or England, would respect 
the statute 3 TVm. IV., ch. 6., if a fugitive surrendered by Upper Canada tea 
foreign power wcic taken through those countries? Held, also, that although the 
surrender must be by the executive G-overnment, yet a party committed under 
magistrate's warrant may apply for a habeus corpus, and that the court or judge may 
determine whether the case be within the treaty. In a case of bigamy the evidence 
of the first wife is not admissible, nor is that of the second wife until the first 
marriage is proved. 

A judge in chambers has power to review and decide on the sufficiency of the 
evidence returned by the committing magistrates, or, if necessary, to hear further 
testimony. 

Chi^ Justice Macaulay said, that having been originally applied to for the writ 
in chambers on Saturday last, he would have granted it had it not be«m fouad 
desirable to amend the papers on which the application was founded, but that not 
being able conveniently to remain in chambers until they were corrected, he requested 
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the prisoner's attorney to apply to Mr. Justice Barns, who granted the writ, and 
having doubts upon the subject bailed the prisoner and deferred the argument till 
this day, in oider that he (the Chief Justice) might be present, that he had accord- 
ingly attended, and having hoard the argument of the learned gentleman engaged 
in the case, he was of opinion the prisoner should be discharged, upon the ground 
that the Ashburton Treaty and the Imperial Actj 6 and 7 Vict, ch. 76., and 
Provincial statute 12 Vict., ch. 19., m st be taken virtually to have repealed or 
supei-Hedod the statute 3 Wm. IV., ch. H., by substituting other provisions though not 
60 comprehensive. 

That before the last American war the treaty, called Jay's Treaty, provided for 
the surrender of certain criminal fugitives, but that it ceased when the war was 
declared. 

That from the peace until the passing of the Provincial statute 3 Wm. IV., ch., 
6„ it rested entirely uj>on State aulhority, and the comity of nations, and that the 
power of surrender on several occasions had been renewed, both in the Province of 
'Canada and the United States of America. 

That in Lower Canada the power of the executive Grovornment to surrender an 
alien fugitive charged with an aggravated larceny in the United States had been 
determined by the Court of Queen's Bench of Montreal (A.), and that he believed a 
like power had been recognized by the courts or .judges of Upper Canada, at all 
events that it had been exercised by the executive Government in cases of high 
criminal turpitude committed against the laws of the United States of America, or of 
some of those States, and reciprocally by the Government of the United States or of 
the States of New York, towards Upper Canada. 

That it wan, however, a power involved in so much doubt that the statute 3 Wm. 
IV., ch. 6., was passed to confer it expressly, so far as deemed expedient. 

That he considered the Act a binding law on the courts of Upper Canada and 
that it empowered the executive Government of the Province to suiTender fugitives 
coming within its provisions, whatever force or effect it might have in any other 
country, or in other ])ortions of Her Majesty's dominions. That it was still in force 
in relation to fo; eign powers with whom no treaty or conventional arrangement 
existed, but that if a fugitive from the Continent of Europe, or other remote part of 
the world, was surrendered or taken through the United States or Lower Canada, or 
by way of England, he could not say how far the statute would be respected by the 
Government oi* judicial authonties of those countries. He only spoke of its force 
and validity within onr own borders, and as to the mere act of surrender to be 
conveyed to a foreign jurisdiction. 

Tiiat was not. however, the present question. 

That he considered the statute 3 Wm. IV., ch. 6., to have limited any authoritv 
or discretion that might otherwise have existed upon the principles of the common 
Jaw or internatiohal comity, to cases embraced therein, and to the mode of proceeding 
therein pointed out, and that on the same principle ho considered the late treaty and 
statutes restrictive upon the 3 Wm.;^IV., ch. 6. 

That the tj-eaty specified certain crimes only, all of which were included in the 3 
Wm. IV., ch. 6., and which must so far have been superseded and repealed. That 
it also prescribed the nature and degree of proof to be adduced, and the circumstances 
under which criminal fugitives therein mentioned could be surrendered, and he thought 
must now be j egarded as containing the whole law upon the subject and as determin- 
ing in the gravest and most deliberate form the cases in which it was deemed proper 
that the power of surrender was io bo by the executive Govemment. That although 
the sunender was to be by the executive Government any party Cc»mmitted to prison 
under a magistrate's warrant in prosecution of the treaty and the statutes confirming 
the same, might ai>;>!y to any of the superior coui-ts or judges for a habeas corpus ; 
4ind that as a matter of judicial cognizance the coui*ts, or in vacation the judges 
applied to, might determine whether the oifendej* charged came within the treaty ; 
if not, whether a legal powe^' *o «5urrondor hisn roposrd in the ex"-utive government 
notwithstanding \ and if it d.d, then whether a case was made that entitled tho 
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Governroent to grant snch surrendor. That in his view of the subject the power to 

8urrender was 011*60016014 bed and limited by the treaty and recent statutee, aiid that 

no discretion at present existed in the Government to surrender fugitives in other } 

cases either under the statute 3 Wm. lY., ch. 6., which he looked upon as Bus])ended 

so far as respected the United States during the substitution of the treaty in question, 

or by virtue of any common international law prerogative or State authority or 

comity which might have otherwise prevailed. 

The opinion expressed by eminent jurists in the House of Lords during the late 
debates respecting the Extradition Treaty with France, and on former occasions, is 
strong to r«how that the law of England does not recognize the power to 
surrender alien fugitives f^*om foreign justice in the absence of any treaty or statute 
providing ior and authorizing the same. The Habeas Carpus Act, 31 Car. II., ch. 2 
eec. 12, in effect prohibits it in the cases of su ejects, except fugitives from one part of 
Her Majestv's dominions to another. 

As to tiie regularity of the writ, he apprehended there was no doubt of the 
power of the learned judge to grant it, or of his duty to do so, when it was a grave 
question whether (as here) the warrant imported on the face of it any offence for 
which the party was liable to be committed, either for trial in our courts, or in oixier 
to be suiTcndered to a foi'cign jurisdiction. 

m^ ^^ ^^ ^0 ^^ ^0 ^^ 

^% ^^ ^^* ^^ ^^^ ^^* ^^^ 

That this was not properly an appeal of the case for purposes of review, although 
he did not doubt the competency of the Judges to decide whether the evidence 
returned by the committing Magistrate is sufficient to establish a case according to 
the provif^ions of the statute, and if not to hear additional evidence in further investi- 
gation of the case (A). 

Btit as, in his opinion, it was not a case (however distinctly proved) within the 
provisions of the law of extradition at present in force between the United Empire 
of Groat Britain and Ii*eland, and including Upper Canada and the United States or 
America, it was unnecessary to look into the evidence of criminality or to consider 
whethci the prisoner was otherwise within the terms of the statute 3 Wm. IV., ch. 6, 
as a fugitive iolon who has fled to this Province or was seeking refuge therein. 

That he did not know that a decision in favour of the prisoner's discharge could 
be reviewed on appeal by the Court in banc. ; but that he supposed the proj^ecutrix, 
if so advised, might renew the application before either of the Courts in term time^ 
ftnd in that way obtain the decision of a full bench upon the question which the cane 
involved, or if his learned bix)ther entertained doubts upon the subject, that he might 
refer the case to the Court and bail the prisoner to appear accordingly. 

In accordance with this judgment an order was made for the prisoner's discharge. 



In re Trukman B. Smith. 
Extradition—Counterfeiting — Forgery, 

A prisoner was arrested in Upper Canada for having committed in the United 
States ** the crime of forgery, by for<ring, coining, &c., spurious silver coin," &c. 

Held: 1. That the offence &s above charged does not constitute the crime of 
" forgerv " within the meaning of the Extradition treaty or Act. 

2. That it certainly is not the crime of forgery under our law, and therefore the 
prisoner cnilJ not be extradited. Definition of the term "forgery" considered. 
(Chambers, JItfarch 3, 1868.) 

This was an application by a prisoner to be discharged on a writ of Juiheas corpus^ 
on the ground that the charge under which he was in custody was not within the 
Extradition treaty or the Act of Canada giving it effect. 

Adam Wilson, J.: The statute of Canada (cap. 89,) applies to the crimes of" 
murder or assault to commit muixler, piracy, arson, robbery, forgery or the utterance 
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of fcrged paper committed within the iarisdiction of the United States (see also 24 
Yict^ c. 6.) ; aod the qnestion is, whether the charge above stated as explained of 
forging and counterfeiting spurious silver coin^ Ac., constitutes the offence of forgery 
wiuiin the meaning of the ti*eatj and statute ? 

I am of opinion it does not ; it is unquestionably not forgeiy by our law here, 
nor from the evidence given can I assume it to be forgery according to the laws of 
the State of Iowa, or of the United States of America, if that would make any 
difference. The statute declares that the offence charged must be such as would, 
according to the laws of this Provinee, justify the apprehension and commttal for 
trial of the person accused, if the crime eharged had been committed here ; so that 
if not an offence of the character charged according to our law the person is not to 
be apprehended, committed or delivered over to the foreign Government; no comity 
prevails in such a case. In re Windsor, 6 New Eep. 96; 10 Cox, C. C. 118, 11 Jur. 
N. S., 807. 

Forgery is defined in 4 Bl. Com. 247, to be '^ the fradulent making or alteration 
of a writing to the prejudice of another man's right ;" and this is substantially the 
definition accepted and approved of in Beg v. omith, 1 Dearsley and Bell ^^^ in 
which counsel have arrayed the definitions of different authors of this offence, to 
which may be added Bac Abr., " forgeiy." 

Hawk. P. C, in book 1, c. 70 , sec. I, it is described to be '^ an offence is falsely 
'' and fraduently making or altering any matter of record or any other authentic 
^' matter of a public nature, as a parish register or any deed or will." 

In Keg. V. Closs, 1 Dearsley and Bell 460, Cockbum, C. J., said, a " forgery must 
be of some document or writing," and therefore putting an artist's name on the corner 
ot a picture in order to pasH it off as an original picture by that artist was held not 
to be forgery. 

There is no case where the making of false coin has been determined to be 
forgery ; and it is not so by our statute. 

Such an offence here is misdemeanor for the first act and a felony for the second ; 
but it is not the offence of forgeiy at all. 

The decision of Re Dubois, otherwise Coppin, 12 Jur. N. S. 867, shows that this is 
the mode in which the treaty and statute ai'e to be treated; and cur own statute 
reciting the ti'eaty is almost conclusive evidence that the "forgery" refeiTed to is the 
offence of that name well understood in the United States and m this Province, and 
to make it plainer, it relates also to " the utterance of forged paperi" The prisoner 
must be discharged. 

Prisoner discharged. 



Department of Justice, 

Ottawa, 24th July, 1876. 

The undersigned has the honour to report that, since the dispatch of his memo- 
randum of this date, transmitting a return to an address of the House of Commons 
in reference to matters of extradition, there has been received from the Lieutenant- 
Governor of British Columbia a communication upon the same subject. 

Copies of that communication, and the papers transmitted therewith, are now 
submitted to Tour Excellency for the purpose of being referred to the Secretary of 
State for the Colonies as an appendix to me return a)x)ve mentioned. 

(Signed) fi. W. SCOTT, 

Acting Minister of Justice. 
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Government House, 

British Columbia, 10th Jaly, 1876. 

Sib, — With reference to your despatch of the Slst May last, the receipt of which 
was acknowledged by me on the 20th ultimo, calling for certain returns of particulars 
of all cases of extradition of prisoners from or in British Columbia under the treaty 
between Great Britain and the United States previous to the union of this Province 
with the Dominion. 

I have the honor to enclose a report from the Hon. the Attx>rney-General with 
two sub-enclosures conveying all the information that can now be furnished in reply 
to your application. 

I regret that this return should be so incomplete as to render it in my estimar 
tion valueless as to details. 

Previous to the union of British Columbia with Canada all business connected 
with extradition was transacted through the Governor's office, and unfortunately no 
records or correspondence on such matters or of warrants issued have been retianed 
in his office. 

Search has therefore been made at the offices of the stipendary magistrates to 
whom such warrants were likely to have been addressed and has occasioned the delay 
which, I regret, has taken place in my being in a position to forward you the retums 
herewith enclosed, and which are even now, I consider, not to be depended upon. 

I am, &c., 
(Signed) JOSEPH W. TRUTCHt 

To the Honorable 

The Secretary of State for Canada, Ottawa. 



Attorney-General's Offioe, 

10th July, ISK. 

Sir, — I have the honor to report, in answer to the Secretary of State's despatch 
referred to me by Your Excellency, calling for a return of all cases of extradition of 
prisoners under the treaty between Great Britain and the United States between 9th 
August, 1842, and the date of Confederation with the Dominion, that as no records 
whatever can be found in the Governor's office relating to the returns asked for, 
search has been made in the offices of the stipendiary magistrates and in the gaol 
records, from which the return herewith enclosed has been prepared. 

This return, however, cannot be regarded as complete or exact in particulars. 

I am, &c., 
(Signed) A. C. ELLIOTT, ~ 

Attorney Qmercd. 
His Excellency 

The Lieutenant-Governor. 
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Return of all cases of Extradition of Prisoners from the Province of 
British Columbia and Vancouver Island respectively to the United 
States under Treaty between Q-reat Britain and the United States, 
between 9th August, 1842, and 20th July, 1871. 





BRITISH COLUMBIA. 








Charges on which Prisoner was 


Date of 
Warrant of 
Extradition. 


Charts on 

which 
Prisoner was 

Tried. 


Whether any special stipu- 
lation beyond those in 
Treaty was reauired or 
conceded by eitner coun- 
try as a condition of sur- 
render. 


Name of Prisoner. 


Demanded. 


Extradited. 


Boom Helm 


1 
Murder 'Mnpflftr 


Between Jan. 

and March, 

1864. 

Sept., 1866 

Sept., 1870 


Murder 

if. 

c. 


None. 


Thomas Donhalme 


CI 


u 


f( 


John N. Younar 


«< '/'" 


ii 


(( 











VANOODVfiR ISLAND. 



John McMcDnff, aXitu 
Gasserty 

Lawrence Dulligan, 
alias Brockie Jack... 



George Smith.. 
C. M. Spalding. 



Arson 

Highway robbery.. 



(( 



Attempt to murder 



Arson 

Highway robbery. 



(I 



Attempt to murder 



Dec. 18, 1861. 

Nor. 16, 1864. 

Not. 16, 1864. 
Oct. 19, 1869. 



Arson. 



Highway 
robbery..... 



N'one. 



u 



Attempt to 
murder.... 



(( 



The above retui'n is believed to be accurate as regards the actual cases of extra- 
dition from British Columbia and Vancouver Island. No regular record having been 
kept, however, there may be some inaccuracy in the dates or exact details. 



(Signed) 



A. C. ELLIOTT, 

A ttonMy-General, 



Return of all cases of Extradition of Prisoners from the United States ta 
the Provinces of British Columbia and Vancouver Island respectively 
under Treaty between Grreat Britain and the United States between 9tit 
August, 1842, and 20th July, 18Y1. 



Nil. 



(Signed) 



A. C. ELLIOTT, 
Attorney- Creneral 
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